
 

 

 

Pineapple Cove Classical Academy at West Melbourne 
Board Meeting Agenda for January 10, 2018 at 12:00 p.m. 

 
A. Opening Exercises 

1. Call to order- Called to order 12:00 p.m. 

2. Roll call of those present- Board members include: Lisa Wheeler, Shakira Guice, Mike 

Conteras. Non-voting parties present: Kelly Gunter, John Moran 

3. Adoption of agenda- Agenda adopted with no changes. Moved to adopt by Dir. 

Wheeler, second by Dir. Guice. Unanimously approved. 

B. Recognition of Visitors  

C. Consent Agenda 

1. Adoption of October meeting minutes- Minutes adopted with no changes. Moved to 

adopt by Dir. Guice, Second by Dir. Wheeler. Unanimously approved. 

D. Financial Report 

E. Action Agenda 

 1. Vote Needed: Borrower’s Approval Resolution. Resolution to approve the conditions 

of bond set forth in term sheet and giving permission to Dir. Wheeler as Board President to sign 

on behalf of PCCA West Melbourne governing board at bond closing. Moved to approve by Dir. 

Contreras, Second by Dir. Guice. Unanimously approved. 

 2. Vote Needed: Construction Agreement with Summit Construction. Move to approve 

agreement between PCCA WM and Summit Construction to construct West Melbourne campus 

as noted in attached agreement. Moved to approve as presented subject to any additional 

comments by PCCA WM counsel Melissa Gross-Arnold by Dir. Contreras, second by Dir. 

Wheeler. Unanimously approved. 

 3. Vote Needed: Bond Purchase Agreement. PCCA WM Board authorizes Dir. Wheeler as 

Board President to sign Bond Purchase agreement on behalf of governing board doe 

Underwriter’s legal counsel to hold in escrow until he receives notice from bond and 

borrower’s legal counsel to release. Moved to adopt by Dir. Wheeler, second by Dir. Guice. 

Unanimously approved. 

 4. Vote Needed: Management Agreement Amendment. Move to amend current 

management agreement to remove provision of forgiveness of management fee based on net 



 

 

profit due to IRS regulations of tax-exempt bonds (see attached). Moved to adopt by Dir. Guice, 

second by Dir. Contreras. Unanimously approved.  

F. Information Agenda 

  

G. Board Member Reports 

H.  Adjournment- Meeting adjourned at 12:50 



 

 

 

Pineapple Cove Classical Academy at West Melbourne 
Board Meeting Agenda for January 10, 2018 at 12:00 p.m. 

 
A. Opening Exercises 

1. Call to order- Called to order 12:00 p.m. 

2. Roll call of those present- Board members include: Lisa Wheeler, Shakira Guice, Mike 

Conteras. Non-voting parties present: Kelly Gunter, John Moran 

3. Adoption of agenda- Agenda adopted with no changes. Moved to adopt by Dir. 

Wheeler, second by Dir. Guice. Unanimously approved. 

B. Recognition of Visitors  

C. Consent Agenda 

1. Adoption of October meeting minutes- Minutes adopted with no changes. Moved to 

adopt by Dir. Guice, Second by Dir. Wheeler. Unanimously approved. 

D. Financial Report 

E. Action Agenda 

 1. Vote Needed: Borrower’s Approval Resolution. Resolution to approve the conditions 

of bond set forth in term sheet and giving permission to Dir. Wheeler as Board President to sign 

on behalf of PCCA West Melbourne governing board at bond closing. Moved to approve by Dir. 

Contreras, Second by Dir. Guice. Unanimously approved. 

 2. Vote Needed: Construction Agreement with Summit Construction. Move to approve 

agreement between PCCA WM and Summit Construction to construct West Melbourne campus 

as noted in attached agreement. Moved to approve as presented subject to any additional 

comments by PCCA WM counsel Melissa Gross-Arnold by Dir. Contreras, second by Dir. 

Wheeler. Unanimously approved. 

 3. Vote Needed: Bond Purchase Agreement. PCCA WM Board authorizes Dir. Wheeler as 

Board President to sign Bond Purchase agreement on behalf of governing board doe 

Underwriter’s legal counsel to hold in escrow until he receives notice from bond and 

borrower’s legal counsel to release. Moved to adopt by Dir. Wheeler, second by Dir. Guice. 

Unanimously approved. 

 4. Vote Needed: Management Agreement Amendment. Move to amend current 

management agreement to remove provision of forgiveness of management fee based on net 



 

 

profit due to IRS regulations of tax-exempt bonds (see attached). Moved to adopt by Dir. Guice, 

second by Dir. Contreras. Unanimously approved.  

F. Information Agenda 

  

G. Board Member Reports 

H.  Adjournment- Meeting adjourned at 12:50 



Approved 1/10/2018 
 

 

Pineapple Cove Classical Academy at West Melbourne 
Board Meeting Agenda for October 12, 2017 at 12:30 p.m. 

 
A. Opening Exercises 

1. Call to order- Called to order 12:30 p.m. 

2. Roll call of those present- Board members include: Lisa Wheeler, Shakira Guice, Mike 

Conteras. Non-voting parties present: Kelly Gunter, John Moran, Beth Moran 

3. Adoption of agenda- Agenda adopted with no changes. Moved to adopt by Dir. 

Wheeler, second by Dir. Guice. Unanimously approved. 

B. Recognition of Visitors  

C. Consent Agenda 

1. Adoption of July/August meeting minutes- Minutes adopted with no changes. Moved 

to adopt by Dir. Wheeler, Second by Dir. Contreras. Unanimously approved. 

D. Financial Report 

E. Action Agenda 

 1. Vote Needed: Change of name for corporation with FL Secretary of State- 

Amendment prepared by attorney Melissa Gross-Arnold to change official name of corporation 

to Pineapple Cove Classical Academy at West Melbourne, Inc. to match charter contract. 

Moved to approve by Dir. Contreras, Second by Dir. Guice. Unanimously approved. 

 2. Vote Needed: Letter of Engagement- BB & T: Letter of engagement for tax-exempt 

bond lending received from BB&T for facilitation of purchase and build of Pineapple Cove 

Classical Academy at West Melbourne campus. Reviewed with no changes suggested. Moved to 

approve as presented by Dir. Contreras, second by Dir. Wheeler. Unanimously approved. 

 3. Vote Needed: Letter of Engagement- Bond Attorney Kareem Spratling- Letter of 

engagement to employ attorney Kareen Spratling as bond attorney to handle all counsel related 

to acquisition and execution of tax exempt bond. Moved to adopt by Dir. Wheeler, second by 

Dir. Guice. Unanimously approved. 

 4. Vote Needed: Reimbursement Resolution: Resolution drafted by attorney Melissa 

Gross-Arnold to allow Classical Education Management, LLC and Pineapple Cove Academy, Inc. 

for reimbursement of expenditures related to acquisition of property and building of facility for 



Approved 1/10/2018 
 

Pineapple Cove Classical Academy at West Melbourne, Inc. Moved to adopt by Dir. Wheeler, 

second by Dir. Guice. Unanimously approved. 

5. Vote Needed: Approval of partnership agreement with Barney Charter School 

Initiative at Hillsdale College. Vote to approved philosophical relationship with BCSI at Hillsdale. 

Moved to approve as presented by Dir. Harrigan, second by Dir. Wheeler. Unanimously 

approved. 

  

F. Information Agenda 

  

G. Board Member Reports 

H.  Adjournment- Meeting adjourned at 12:50 
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CERTIFICATE OF CORPORATE RESOLUTIONS 

AT A 

MEETING OF THE BOARD OF DIRECTORS 

OF 

PINEAPPLE COVE CLASSICAL ACADEMY AT WEST MELBOURNE, INC., 

f/k/a PINEAPPLE COVE CLASSICAL ACADEMY – NORTH CAMPUS, INC. 

 

 The undersigned, Lisa Wheeler, hereby certifies that she is the duly elected and qualified 

President of PINEAPPLE COVE CLASSICAL ACADEMY AT WEST MELBOURNE, INC., f/k/a 

PINEAPPLE COVE CLASSICAL ACADEMY – NORTH CAMPUS, INC., a Florida not for profit 

corporation ("Corporation") and that the following is a true and correct copy of resolutions duly 

adopted at a Special Meeting of the Board of Directors (the "Directors") of the Corporation held 

on January 10, 2018, at which meeting a quorum of the Directors were present: 

 

   WHEREAS, the Corporation has entered into a Term Sheet, prepared by 

BB&T Capital Markets, a division of BB&T Securities, LLC (the “Underwriter”), to 

underwrite the issuance and sale of not to exceed $13,700,000 Educational Facilities 

Revenue Bonds, in one or more series, either taxable or tax-exempt, or both (the 

“Bonds”), to be issued on behalf of the Corporation by the Capital Trust Agency, a 

separate legal and administrative agency of the State of Florida (the “Issuer”) and 

sold to certain investors (the “Investors”) represented by Rosemawr Management, 

LLC, as bondholder representative; 

 

   WHEREAS, the Bonds will be issued by the Issuer pursuant to an Indenture 

of Trust (the “Indenture”) between the Issuer and Wilmington Trust, N.A., as 

trustee (the “Trustee”) and will be secured by the Trust Estate therein described; 

 

   WHEREAS, the proceeds of the Bonds will be loaned (the “Loan”) to the 

Corporation pursuant to a Loan Agreement (the “Loan Agreement”) between 

Issuer and the Corporation; 

 

   WHEREAS, the Bonds will be further secured by a Mortgage, Assignment 

of Rents, Fixture Filing and Security Agreement (Florida) (the “Mortgage”) from 

the Corporation to the Trustee; 

 

WHEREAS, proceeds of the Loan will be used for the purpose of financing 

or refinancing, including through reimbursement, (i) acquisition of approximately 

17 acres of land (the “Property”) and the acquisition, construction, improvement, 

installation and equipping thereon of an approximately 50,000 square foot charter 

school facility to accommodate approximately 800 students at full occupancy, 

including related facilities, fixtures, furnishings and equipment, to be known as 

Pineapple Cove Classical Academy at West Melbourne, located in the Sawgrass 

Lakes master planned community north of Norfolk Parkway and west of Shallow 
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Creek Boulevard, in West Melbourne, Brevard County, Florida, which charter 

school facility will be owned by the Borrower and operated by The Classical 

Education Management LLC, a Florida limited liability Company, as a K-8 charter 

school; (ii) funding capitalized interest on the Bonds, and (iii) payment of certain 

costs of issuing the Series 2018 Bonds (collectively, the “Series 2018 Project”); 

 

   WHEREAS, pursuant to the Loan Agreement, the Corporation will pledge 

and grant a security interest in its Pledged Revenues and Pledged Assets as 

collateral and security for the Loan (all to the extent and as defined and described 

in the Loan Agreement); 

     

   WHEREAS, the Corporation has previously incurred and will incur certain 

costs in connection with the Series 2018 Project; 

 

   WHEREAS, the Corporation anticipates financing substantially all of the 

cost of the Series 2018 Project, including certain capital expenditures related 

thereto, from the issuance of the Bonds by the Issuer on behalf of the Corporation; 

 

   WHEREAS, certain capital expenditures relating to the Series 2018 Project 

have been and will be incurred or made in advance of the issuance of the Bonds by 

the Issuer; 

 

   WHEREAS, the Internal Revenue Code of 1986, as amended (the "Code"), 

and the regulations promulgated thereunder, including Treasury Regulation 

§1.150-2, issued pursuant to Section 150 of Code, requires the Corporation to 

officially declare its intent to use proceeds of the Bonds to reimburse capital 

expenditures incurred by the Corporation prior to issuance of the Bonds as a 

prerequisite to the proceeds of such Bonds being used for reimbursement purposes;  

 

   WHEREAS, inter alia, this Resolution will serve as the official declaration of 

such intent by the Corporation to apply proceeds of the Bonds to reimburse capital 

expenditures made with respect to the Project; and 

 

   NOW, THEREFORE, BE IT RESOLVED, that the President or, if unavailable, 

the Vice-Chairman or Treasurer of the Corporation, attested by the Secretary or 

other Members of the Corporation, if necessary, are hereby empowered, authorized 

and directed to execute all agreements, instruments, certificates and papers 

necessary and convenient to accomplish the issuance of the Bonds and acquisition 

of the Property, on the condition that: (i) the aggregate principal amount of the 

Bonds shall not exceed $13,700,000, and (ii) the final maturity of the Bonds shall not 

exceed thirty-five (35) years after the date of issuance of the Bonds and the closing 

of the Loan; including securing the Bonds and the Loan as herein described, and 

including, without limitation, the documents described on Exhibit A, (collectively, 
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the “Bond Documents”) with such provisions or modifications not inconsistent 

with this Resolution as may be approved by the officers executing the same, such 

approval to be presumed by their execution thereof, and upon acceptance by Bond 

Counsel and the Corporation’s Counsel; 

 

   FURTHER RESOLVED, the President, Treasurer, Secretary, Corporation's 

Counsel and Bond Counsel are each designated agents of the Corporation in 

connection with the issuance and delivery of the Bonds, and are authorized and 

empowered, collectively or individually, to take all action and steps to execute and 

deliver any and all instruments, documents, investments or contracts on behalf of 

the Corporation which are necessary or desirable in connection with the issuance 

of the Bonds, the making of the Loan and the execution and delivery of te Bond 

Documents which are not inconsistent with the  terms and provisions of this 

Resolution and other actions relating to the Bonds, the Loan and the Bond 

Documents heretofore taken by the Corporation; 

 

   FURTHER RESOLVED, the undersigned hereby ratify and approve the 

Corporation's official intent to reimburse capital expenditures of the Corporation 

for the Series 2018 Project with proceeds of the Bonds in a principal amount not 

expected to exceed $13,700,000. 

 

   FURTHER RESOLVED, that all prior actions taken by any officer of the 

Corporation in selecting the Issuer, requesting the issuance of the Bonds by the 

Issuer, obtaining the Loans from Issuer, and assumption of the buyer’s rights, 

benefits, privileges, duties, obligations and liabilities under the real estate contract, 

as amended, entered into between D.R. Horton, Inc., and The Classical Education 

Management LLC for the purchase of the Property are hereby confirmed, ratified 

and approved; and 

 

   FURTHER RESOLVED, that each officer of the Corporation is hereby 

authorized to disburse such funds of the Corporation as may be necessary or 

appropriate in connection with the purchase of the Property, the issuance of the 

Bonds and the procurement and closing of the Loan; and FURTHER RESOLVED, 

except with respect to the Corporation's Resolution adopted October 12, 2017, any 

prior resolutions are hereby amended and restated in their entirety and all other 

resolutions or parts thereof in conflict herewith are hereby repealed to the extent of 

such conflict. 

 

 

 I further certify that: 

 

1. The Corporation is in good standing with all license, income, and franchise taxes 

paid; 
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 2. No proceeding for the dissolution or liquidation of the Corporation is threatened 

or in effect; and 

 

 3. The names appearing below are the correct names of the officers of the 

Corporation: 

 

NAME TITLE 

Lisa Wheeler President 

Mike Contreras Board Member 

Shakira Guice Board Member 

 

 

 

[Signature page follows] 
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IN WITNESS WHEREOF, the undersigned has executed this corporate action this 10th 

day of January, 2018, and the actions contained herein shall be effective as of such date. 

 

      

     By:     

     Name: Lisa Wheeler   

     Title:  President  

 

 

STATE OF FLORIDA  ) 

COUNTY OF BREVARD ) 

 

 The foregoing instrument was acknowledged before me this 10th day of January, 2018, by 

Lisa Wheeler, as President of PINEAPPLE COVE CLASSICAL ACADEMY AT WEST 

MELBOURNE, INC., f/k/a PINEAPPLE COVE CLASSICAL ACADEMY – NORTH CAMPUS, 

INC., a Florida not-for-profit corporation, on behalf of the Corporation.  She [is personally known 

to me] [has produced _________________ as identification]. 

 

     _________________________________ 

     Notary Public 

     Print name: ________________________ 

 

       My commission expires: 
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EXHIBIT A 

 

CERTAIN FINANCING DOCUMENTS 

 

1. Loan Agreement; 

2. Indenture of Trust; 

3. Bond Purchase Agreement; 

4. Mortgage; 

5. Limited Offering Memorandum; 

6. Tax Certificate and Agreement;  

7. Certificate of the Borrower regarding corporate status and certain other matters; and 

8. Continuing Disclosure Agreement. 
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FIRST AMENDMENT TO 

MANAGEMENT AGREEMENT 

 

 THIS FIRST AMENDMENT TO MANAGEMENT AGREEMENT (“First Amendment”) 

is made and entered into as of the _____ day of January, 2018, by and between Pineapple Cove 

Classical Academy at West Melbourne, Inc., a Florida non-profit corporation ("SCHOOL") and 

Classical Education Management, L.L.C. a Florida limited liability company ("MANAGER"), 

collectively “the Parties”. 

 

RECITALS: 

 

 WHEREAS, the Parties entered into a Management Agreement dated as of October 6, 

2017 (“Management Agreement”) whereby the Board hired the Manager to operate Pineapple 

Cove Classical Academy at West Melbourne; 

 

 WHEREAS, the Parties desire to make certain changes to the Management Agreement to 

meet IRS tax requirements in connection with receipt by the SCHOOL of proceeds from the 

issuance of tax-exempt Educational Facilities Revenue Bonds, and this Amendment reflects those 

agreed upon changes; 

 

 NOW, THEREFORE, for mutual consideration, the receipt and sufficiency of which are 

hereby acknowledged, the parties agree to amend the Management Agreement as follows: 

 

1. The foregoing recitals are true and correct and incorporated herein by reference. 

 

2. Section 11.5 of the Management Agreement is amended as follows: 

 

11.5 Budgeting, Budgeting Process, Financial and Other Reporting- Preparation of 

a proposed annual budget (the "Charter School Budget") for each School Year, subject to the 

reasonable approval of the Board acting in its fiduciary capacity. For purposes of this Agreement, 

the term "School Year" shall have the meaning as provided in the application for the Charter 

School Contract submitted to and approved by the Authorizing District. The projected Charter 

School Budget will include, but not be limited to, the financial details relating to the Educational 

Services and Administrative Services to be provided pursuant to this Agreement, any proposed 

capital expenditures with respect to the Facility, each disposition of property with respect to the 

Facility, and any rates or fees charged for use of the Facility. 

 

3. Section 29 of the Management Agreement is amended as follows: 

 

29. Order of Payment of Expenses and Fee Deferral and Forgiveness- Expenses of 

the Charter School shall be paid each month in accordance with the approved Budget and in the 

following order of priority: (1) Facility leaseSCHOOL's obligations under any loan agreement or 

other financing document related to the issuance of bonds, notes or related debt to finance a 

SCHOOL facility, (2) Salaries and Benefits, (3) other operating expenses, and (4) monthly 

prorated Management Fee for Services. In the event there are insufficient funds to pay 

Management Fees in a month to pay the monthly prorated Management Fee, such Fees will be 
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deferred and accrue as an account payable until such time as there are sufficient funds to make 

payment. In the event that there are insufficient funds at the end of any fiscal year of the Charter 

School to pay the monthly or deferred Management Fees, such outstanding Management Fees shall 

be forgiven in full by Manager payable (together with reasonable interest charges or late payment 

fees) no later than the end of five years after the original due date of payment. 

 

4. Section 68 of the Management Agreement is added and shall read: 

 

68.  No Inconsistent Tax Position. Manager agrees that it is not entitled to and will not 

take any tax position that is inconsistent with being a service provider to the SCHOOL with respect 

to the Facility, including but not limited to claiming any depreciation or amortization deduction, 

investment tax credit, or deduction for any payment from the SCHOOL as rent with respect to the 

Premises.   

 

5. All other provisions remain the same, and the Management Agreement, as amended by the 

First Amendment, remains in full force and effect. 

 

IN WITNESS WHEREOF, the parties hereby have executed this First Amendment to the 

Management Agreement, effective this ___ day of  __________, 2018. 

 

 

"SCHOOL" 

Pineapple Cove Classical Academy at West 

Melbourne, Inc. 

 

By:      

Printed Name:     

Its:      

Date:      

"MANAGER" 

Classical Education Management, L.L.C. 

 

 

By:      

Printed Name:     

Its:      

Date:      
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Blue Boxes: Instructions for fields that may or may not be required for a complete contract. 
Green Boxes: Provide general instructions or ConsensusDocs Coalition Guidebook comments, which can be 

found at www.ConsensusDocs.org/guidebook. 
 
This document was developed through a collaborative effort of organizations representing a wide cross-section of 
the design and construction industry. This document has important legal and insurance consequences, and it is 
not intended as a substitute for competent professional services and advice. This document must be reviewed 
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MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE. PURCHASER ASSUMES ALL LIABILITY 
WITH RESPECT TO THE USE OF THIS DOCUMENT, AND CONSENSUSDOCS AND ANY OF THE 
ORGANIZATIONS SHALL NOT BE LIABLE FOR ANY DIRECT, INDIRECT OR CONSEQUENTIAL DAMAGES 
RESULTING FROM SUCH USE. For additional information, please contact ConsensusDocs, 2300 Wilson Blvd, 
Suite 300, Arlington, VA 22201, 866-925-DOCS (3627), support@consensusdocs.org or 
www.ConsensusDocs.org.
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STANDARD AGREEMENT AND GENERAL CONDITIONS BETWEEN OWNER AND 
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TABLE OF ARTICLES 

 
1. AGREEMENT 
2. GENERAL PROVISIONS 
3. CONSTRUCTOR’S RESPONSIBILITIES 
4. OWNER'S RESPONSIBILITIES 
5. SUBCONTRACTS 
6. TIME 
7. PRICE 
8. CHANGES 
9. PAYMENT 
10. INDEMNITY, INSURANCE, AND BONDS 
11. SUSPENSION, NOTICE TO CURE, AND TERMINATION 
12. DISPUTE MITIGATION AND RESOLUTION 
13. MISCELLANEOUS 
14. CONTRACT DOCUMENTS 
 
 
 

ARTICLE 1 AGREEMENT 
 
Job Number: [_____]     Account Code: [_____] 
 
This Agreement is made this 27th day of December in the year 2017, 
 
by and between the 
 
OWNER, The Classical Education Management LLC 
4125 Minton Road 
West Melbourne, FL 32904 
 
and the 
 
CONSTRUCTOR, Summit Construction Management Group, LLC 
421 S. Summerlin Ave 
Orlando, FL 32801  
 

Tax identification number (TIN) 27-0874443 
Contractor License No., if applicable CBC1251332 

 
for construction and services in connection with the following 
 
PROJECT Pineapple Cove Classical Academy 
Parcel # 28-36-14-WC-*-CC 
West Melbourne, FL 
 
Design Professional is Kasper Architects & Associates 
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10175 Fortune Parkway Suite #701 
Jacksonville, FL 32256 
 

ARTICLE 2 GENERAL PROVISIONS 
 
2.1 PARTIES’ RELATIONSHIP Each Party agrees to act on the basis of mutual trust, good faith, and fair 
dealing, and perform in an economical and timely manner. The Parties shall each endeavor to promote 
harmony and cooperation among all Project participants. 

 
2.1.1 Neither Constructor nor any of its agents or employees shall act on behalf of or in the name of 
Owner. 
 

2.2 ETHICS Each Party shall perform with integrity. Each shall: (a) avoid conflicts of interest; and (b) promptly 
disclose to the other Party any conflicts that may arise. Each Party warrants it has not and shall not pay 
or receive any contingent fees or gratuities to or from the other Party, including its agents, officers, 
employees, Subcontractors, Subcontractors, Suppliers, or Others to secure preferential treatment. 
 
2.3 DESIGN PROFESSIONAL Architect/Engineer, through its Contractor, shall provide all architectural 
and engineering design services necessary for the completion of the Work excluding, however, services 
within the construction means, methods, techniques, sequences, and procedures employed by 
Constructor, its Subcontractors and Subcontractors in connection with their construction operations.  
 

2.3.1 Contractor shall obtain from Design Professional either a license for Constructor and 
Subcontractors to use the design documents prepared by Design Professional or ownership of the 
copyrights for such design documents. Owner shall indemnify and hold harmless Constructor against 
any suits or claims of infringement of any copyrights or licenses arising out of the use of the design 
documents for the Project. 

 
2.4 DEFINITIONS 
 

2.4.1 “Agreement” means this ConsensusDocs 200 Standard Agreement and General Conditions 
Between Owner and Constructor (Lump Sum), as modified, and exhibits and attachments made part 
of this agreement upon its execution. 

 
2.4.1.1 The following exhibits are part of this Agreement: 

Exhibit A: Schedule of the Work, (in progress). 
Exhibit B: Contract SOV, (in progress) 
Exhibit C: Drawing Log, 3 pages 
Exhibit D: Specifications, 30 Pages 

 
2.4.2 “Business Day” means all Days, except weekends and official federal or state holidays where 
the Project is located. 
 
2.4.3 A “Change Order” is a written order signed by the Parties after execution of this Agreement, 
indicating a change in the scope of the Work, Contract Price, or Contract Time, including substitutions 
proposed by Constructor and accepted by Owner. 
 
2.4.4 The “Contract Documents” consist of (a) this Agreement; (b) documents listed in §14.1 as 
existing contract documents; (c) drawings, specifications, addenda issued and acknowledged before 
execution of this Agreement; (d) information furnished by Owner pursuant to §3.13.4; and (e) Change 
Orders, Interim Directives, and amendments issued in accordance with this Agreement. 
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2.4.5 “Contract Price” is the amount indicated in §7.1 and represents full compensation for 
performance by the Constructor of the Work in conformance with the Contract Documents. 

 
2.4.6 “Contract Time” is the period between the Date of Commencement and the total time authorized 
to achieve Substantial Completion in §6.1.1. 

 
2.4.7 “Constructor” is the person or entity identified in ARTICLE 1. Constructor may be referred to as 
Contractor or General Contractor in the Contract Documents. 
 
2.4.8 “Cost of the Work” means the costs and discounts specified in §8.3.2. 
 
2.4.9 “Date of Commencement” is as set forth in §6.1. 
 
2.4.10 “Day” means a calendar day. 
 
2.4.11 “Defective Work” is any portion of the Work that does not conform to the requirements of the 
Contract Documents or applicable codes or regulations. 
 
2.4.12 “Design Professional” means the licensed architect or engineer, and its consultants, retained 
by Contractor to perform design services for the Project. 
 
2.4.13 “Final Completion” occurs on the date when Constructor's obligations under this Agreement 
are complete and accepted by Owner and final payment becomes due and payable. This date shall 
be confirmed by a Certificate of Final Completion signed by Parties. 
 
2.4.14 “Hazardous Material” is any substance or material identified now or in the future as hazardous 
under the Law, or any other substance or material that may be considered hazardous or otherwise 
subject to statutory or regulatory requirement governing handling, disposal, or cleanup. 
 
2.4.15  “Law” means federal, state, or local law, ordinance, code, rule, and regulations applicable to 
the Work with which Constructor must comply that are enacted as of the Agreement date. 
 
2.4.16 “Interim Directive” is a written order containing Work instructions directed by Owner pursuant 
to §8.2 and that is signed by Owner after execution of this Agreement and before Substantial 
Completion. 
 
2.4.17  “Others” means Owner’s other: (a) contractors/constructors, (b) suppliers, (c) subcontractors, 
subcontractors, or suppliers of (a) and (b); and others employed directly or indirectly by (a), (b), or (c) 
or any by any of them or for whose acts any of them may be liable.  
 
2.4.18 “Overhead” means (a) payroll costs, burden, and other compensation of Constructor’s 
employees in Constructor's principal and branch offices; (b) general and administrative expenses of 
Constructor's principal and branch offices including charges against Constructor for delinquent 
payments; and (c) Constructor's capital expenses, including interest on capital used for the Work. 
 
2.4.19 “Owner” is the person or entity identified in ARTICLE 1. 
 
2.4.20 The “Parties” are collectively Owner and Constructor. 
 
2.4.21 The “Project,” as identified in ARTICLE 1, is the building, facility, or other improvements for 
which Constructor is to perform Work under this Agreement. It may also include construction by 
Owner or Others. 
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2.4.22 The “Schedule of the Work” is the document prepared by Constructor that specifies the dates 
on which Constructor plans to begin and complete various parts of the Work, including dates on 
which information and approvals are required from Owner. 
 
2.4.23 A “Subcontractor” is a person or entity retained by Constructor as an independent contractor to 
provide the labor, materials, equipment, or services necessary to complete a specific portion of the 
Work.  
 
2.4.24 “Substantial Completion” of the Work, or of a designated portion, occurs on the date when the 
Work is sufficiently complete in accordance with the Contract Documents so that Owner may occupy 
or utilize the Project, or a designated portion, for the use for which it is intended, without unapproved 
disruption. The issuance of a certificate of occupancy is not a prerequisite for Substantial Completion 
if the certificate of occupancy cannot be obtained due to factors beyond Constructor's control. This 
date shall be confirmed by a Certificate of Substantial Completion signed by the Architect, 
Constructor, and Owner. 
 
2.4.25 A “Subcontractor” is a person or entity who has an agreement with a Subcontractor, another 
subcontractor, or Supplier to perform a portion of the Work or to supply material or equipment. 
 
2.4.26 A “Supplier” is a person or entity retained by Constructor to provide material or equipment for 
the Work. 
 
2.4.27 “Terrorism” means a violent act, or an act that is dangerous to human life, property, or 
infrastructure, that is committed by an individual or individuals and that appears to be part of an effort 
to coerce a civilian population or to influence the policy or affect the conduct of any government by 
coercion. Terrorism includes, but is not limited to, any act certified by the United States government 
as an act of terrorism pursuant to the Terrorism Risk Insurance Act, as amended. 
 
2.4.28 “Work” means the construction and services necessary or incidental to fulfill Constructor's 
obligations for the Project in accordance with and reasonably inferable from the Contract Documents 
and in accordance with this Agreement and applicable Law. The Work may refer to the whole Project 
or only a part of the Project if work is also being performed by Owner or Others. 
 
2.4.29 “Worksite” means the area of the Project location identified in ARTICLE 1 where the Work is to 
be performed. 

 
ARTICLE 3 CONSTRUCTOR'S RESPONSIBILITIES 

 
Constructor shall use its diligent efforts to perform the Work in an expeditious manner consistent with the 
Contract Documents. Such Work includes furnishing construction administration and management 
services. 
 
3.1 GENERAL RESPONSIBILITIES 
 

3.1.1 Constructor shall provide all labor, materials, equipment, and services necessary to complete 
the Work, all of which shall be provided in full accord with the Contract Documents and shall include 
any Work required to meet all applicable building codes and regulations or which is reasonably 
inferable from the Contract Documents and in accordance with applicable law. 
 
3.1.2 Constructor represents that it is an independent contractor and that it is familiar with the type of 
work required by this Agreement, including applicable Law and codes, and that, prior to the execution 
of this Agreement, it has reviewed the Contract Documents, to the best of Constructors ability, for 
errors, omissions, inconsistencies, and compliance with applicable law. 
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3.1.3 Unless the Contract Documents instruct otherwise, Constructor shall be responsible for the 
supervision and coordination of the Work, including the construction means, methods, techniques, 
sequences, and procedures utilized. When following construction means, methods, techniques, 
sequences, or procedures instructed by the Contract Documents, Constructor is not liable to Owner 
for damages resulting from compliance with such instructions unless the Constructor recognized and 
failed to timely report to Owner any error, inconsistency, omission, or unsafe practice that it 
discovered in such requirements. 
 
3.1.4 Constructor shall perform Work only within locations allowed by the Contract Documents, Law, 
and applicable permits. 

 
3.1.5 Constructor is responsible to Owner for any actions or work of its Subcontractors and 
Subsubcontractors and suppliers in relation to the Project. 
 

 
3.2 COOPERATION WITH WORK OF OWNER AND OTHERS 
 

3.2.1 Owner may perform work at the Worksite directly or by Others. Any agreements with Others to 
perform construction or operations related to the Project shall include provisions pertaining to 
insurance, indemnification, waiver of subrogation, consequential damages, coordination, interference, 
cleanup, and safety that are substantively the same as the corresponding provisions of this 
Agreement. 
 
3.2.2 If Owner elects to perform work at the Worksite directly or by Others, the Parties shall 
coordinate the activities of all forces at the Worksite and agree upon fair and reasonable schedules 
and operational procedures for Worksite activities. Owner shall require each separate contractor to 
cooperate with Constructor and to assist with the coordination of activities and the review of 
construction schedules and operations. In accordance with §6.3, Contract Price and Contract Time 
may be equitably adjusted for changes resulting from the coordination of construction activities, and 
the Schedule of the Work shall be revised accordingly.  
 
3.2.3 With regard to the work of Owner and Others, Constructor shall: (a) proceed with the Work in a 
manner that does not hinder, delay, or interfere with the work of Owner or Others or cause the work 
of Owner or Others to become defective; (b) afford Owner and Others reasonable access for 
introduction and storage of their materials and equipment and performance of their activities; and (c) 
coordinate Constructor's Work with theirs. 
 
3.2.4 Before proceeding with any portion of the Work affected by the construction or operations of 
Owner or Others, Constructor shall give Owner prompt written notification of any defects Constructor 
discovers in their work which will prevent the proper execution of the Work. Constructor's obligations 
in this subsection do not create a responsibility for the work of Owner or Others, but are for the 
purpose of facilitating the Work. If Constructor does not notify Owner of defects interfering with the 
performance of the Work, Constructor acknowledges that the work of Owner or Others is not 
defective and is acceptable for the proper execution of the Work. Following receipt of written notice 
from Constructor of defects, Owner shall promptly issue an Interim Directive informing Constructor 
what action, if any, Constructor shall take with regard to the defects. 

 
3.3 CONTRACT DOCUMENT REVIEW 
 

3.3.1 Before executing of this Agreement, Constructor shall examine and compare the drawings and 
specifications with information furnished in the Contract Documents, relevant field measurements 
made by Constructor, applicable Law, and any visible conditions at the Worksite affecting the Work. 
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3.3.2 Constructor shall notify Owner of any errors, omissions, inconsistencies or conflicts with 
applicable Law, to the extent that constructor can reasonably identify, in writing prior to commencing 
the Work. 

 
 
3.3.3 Nothing in §3.3 shall relieve Constructor of responsibility for its own errors, inconsistencies, 
omissions, or conflicts with applicable Law. 
 

3.4 CONSTRUCTION PERSONNEL AND SUPERVISION 
 

3.4.1 Prior to execution of this Agreement, Constructor is responsible for confirming, as can be 
reasonably identified, that Contract Documents meet all applicable regulations, codes, and industry 
standards, and that construction can be completed as set forth in this Agreement.  Constructor will 
inform Design Professional and Owner if these conditions are not met, in their opinion, and will 
provide documentation of any changes necessary to meet these conditions. 
 
3.4.2 Constructor shall provide competent supervision for the performance of the Work. Before 
commencing the Work, Constructor shall notify Owner of the name and qualifications of its proposed 
superintendent(s) and project manager. If, for reasonable cause, Owner refuses to approve an 
individual, or withdraws its approval after once giving it, Constructor shall name a different 
superintendent or project manager for Owner's review. Any disapproved superintendent shall not 
perform in that capacity thereafter at the Worksite. 
 
3.4.3 Constructor shall be responsible to Owner for acts or omissions of a person or entity performing 
on behalf of Constructor or any of its Subcontractors and Suppliers. 
 
3.4.4 Constructor shall permit only qualified persons to perform the Work. Constructor shall enforce 
safety procedures, meet or exceed all OSHA standards, strict discipline, and good order among 
persons performing the Work. If Owner or Constructor, determines that a particular person does not 
follow safety procedures, or is unfit or unskilled for the assigned Work, Constructor shall immediately 
remove the person from the activity and if necessary, from the Worksite, 

 
 

3.4.5 CONSTRUCTOR'S REPRESENTATIVE Constructor's authorized representative is Joel Palmer. 
Constructor's Representative shall possess full authority to receive instructions from Owner and to act 
on those instructions. If Constructor changes its representative or the representative’s authority, 
Constructor shall immediately notify Owner in writing. 

 
3.5 WORKMANSHIP The Work shall be executed in accordance with the Contract Documents, and 
meeting all applicable regulations and codes, in a workmanlike manner. All materials used in the Work 
shall be furnished in sufficient quantities to facilitate the proper and expeditious execution of the Work and 
shall be new except as otherwise provided in the Contract Documents. 
 
3.6 MATERIALS FURNISHED BY OWNER OR OTHERS If the Work includes installation of materials or 
equipment furnished by Owner or Others, it shall be the responsibility of Constructor to examine the items 
so provided and thereupon handle, store, and install the items, unless otherwise provided in the Contract 
Documents, with such skill and care as to provide a satisfactory and proper installation. Loss or damage 
due to acts or omissions of Constructor shall be the responsibility of Constructor and may be deducted 
from any amounts due or to become due Constructor. Any defects discovered in such materials or 
equipment shall be reported at once to Owner. Following receipt of written notice from Constructor of 
defects, Owner shall promptly inform Constructor what action, if any, Constructor shall take with regard to 
the defects. 
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3.7 TESTS AND INSPECTIONS 
 

3.7.1 Constructor shall schedule all required tests, approvals, and inspections of the Work or portions 
thereof at appropriate times so as not to delay the progress of the Work or other work related to the 
Project. Constructor shall give proper notice to all required and affected parties of such tests, 
approvals, and inspections. If feasible, Owner and Others may timely observe the tests at the normal 
place of testing. Except as provided in §3.7.2 and §3.7.3, Owner shall bear all expenses associated 
with tests, inspections, and approvals required by the Contract Documents or applicable building 
codes, which shall be conducted by an independent testing laboratory or entity retained by Owner. 
Unless otherwise required by the Contract Documents, required certificates of testing, approval, or 
inspection shall be secured by Constructor and promptly delivered to Owner. 
 
3.7.2 If Owner or appropriate authorities determine that tests, inspections, or approvals in addition to 
those required by the Contract Documents or applicable building codes or regulations will be 
necessary, Constructor shall arrange for the procedures and give timely notice to Owner and Others 
who may observe the procedures. Costs of the additional tests, inspections, or approvals are at 
Owner's expense except as provided in the subsection below. 
 
3.7.3 If the procedures described in the two subsections immediately above indicate that portions of 
the Work fail to comply with the Contract Documents, Constructor shall be responsible for costs of 
correction and retesting. 

 
3.8 WARRANTY 
 

3.8.1 Constructor warrants that all materials and equipment shall be new unless otherwise specified, 
of good quality, in conformance with the Contract Documents, and free from defective workmanship 
and materials. At Owner's request, Constructor shall furnish satisfactory evidence of the quality and 
type of materials and equipment furnished. Constructor further warrants that the Work shall be free 
from material defects not intrinsic in the design or materials required in the Contract Documents. 
Constructor's warranty does not include remedies for defects or damages caused by normal wear and 
tear during normal usage, use for a purpose for which the product was not intended, improper or 
insufficient maintenance, modifications performed by Owner or others, or abuse. Constructor's 
warranty shall commence on the Date of Substantial Completion of the Work, or of a designated 
portion. 
 
3.8.2 To the extent products, equipment, systems, or materials incorporated in the Work are specified 
and purchased by Owner, they shall be covered exclusively by the warranty of the manufacturer. 
There are no warranties which extend beyond the description on the face of any such warranty. For 
such incorporated items, ALL OTHER WARRANTIES EXPRESSED OR IMPLIED INCLUDING THE 
WARRANTY OF MERCHANTABILITY AND THE WARRANTY OF FITNESS FOR A PARTICULAR 
PURPOSE ARE EXPRESSLY DISCLAIMED. 

 
3.8.3 Constructor shall obtain from its Subcontractors and Suppliers any special or extended 
warranties required by the Contract Documents and shall deliver said warranties to Owner along 
with a list of contacts for each Subcontractor and Supplier for warranty purposes. Constructor's 
liability for such warranties shall be limited to the one-year correction period as provided in the 
section below. After that period, Constructor shall provide reasonable assistance to Owner in 
enforcing the obligations of Subcontractors or Suppliers for such extended warranties. 

 
3.9 CORRECTION OF WORK WITHIN ONE YEAR 
 

3.9.1 Before Substantial Completion and within one year after the date of Substantial Completion of 
the Work, if any Defective Work is found, Owner shall promptly notify Constructor in writing. Unless 
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Owner provides written acceptance of the condition, Constructor shall promptly correct the Defective 
Work at its own cost and time and bear the expense of additional services required for correction of 
any Defective Work for which it is responsible. If within the one-year correction period Owner 
discovers and does not promptly notify Constructor or give Constructor an opportunity to test or 
correct Defective Work as reasonably requested by Constructor, Owner waives Constructor's 
obligation to correct that Defective Work as well as Owner's right to claim a breach of the warranty 
with respect to that Defective Work. 
 
3.9.2 With respect to any portion of Work first performed after Substantial Completion, the one-year 
correction period shall commence when that portion of the Work is substantially complete. Correction 
periods shall not be extended by corrective work performed by Constructor. 
 
3.9.3 If Constructor fails to correct Defective Work within a reasonable time after receipt of written 
notice from Owner before final payment, Owner may correct it in accordance with Owner's right to 
carry out the Work. In such case, an appropriate Change Order shall be issued deducting the cost of 
correcting the Defective Work from payments then or thereafter due Constructor. If payments then or 
thereafter due Constructor are not sufficient to cover such amounts, Constructor shall pay the 
difference to Owner. 
 
3.9.4 Constructor’s obligations and liability, if any, with respect to any Defective Work discovered after 
the one-year correction period shall be determined by the Law. If, after the one-year correction period 
but before the applicable limitation period has expired, Owner discovers any Work which Owner 
considers Defective Work, Owner shall, unless the Defective Work requires emergency correction, 
promptly notify Constructor and allow Constructor an opportunity to correct the Work if Constructor 
elects to do so. If Constructor elects to correct the Work, it shall provide written notice of such intent 
within seven (7) Days of its receipt of notice from Owner and shall complete the correction of Work 
within a mutually agreed timeframe. If Constructor does not elect to correct the Work, Owner may 
have the Work corrected by itself or others, and, if Owner intends to seek recovery of those costs 
from Constructor, Owner shall promptly provide Constructor with an accounting of actual correction 
costs. 
 
3.9.5 If Constructor's correction or removal of Defective Work causes damage to or destroys other 
completed or partially completed Work or existing buildings, Constructor shall be responsible for the 
cost of correcting the destroyed or damaged property. 
 
3.9.6 The one-year period for correction of Defective Work does not constitute a limitation period with 
respect to the enforcement of Constructor's other obligations under the Contract Documents. 
 
3.9.7 Before final payment, at Owner's option and with Constructor's agreement, Owner may elect to 
accept Defective Work rather than require its removal and correction. In such case, the Contract Price 
shall be equitably adjusted for any diminution in the value of the Project caused by such Defective 
Work. 

 
3.10 CORRECTION OF COVERED WORK 

 
3.10.1 Upon issuance of an Interim Directive, Work that has been covered without a requirement 
that it be inspected before being covered shall be uncovered for Owner's inspection. Owner shall 
pay for the costs of uncovering and replacement if the Work proves to be in conformance with the 
Contract Documents, or if the defective condition was caused by Owner or Others. If the uncovered 
Work proves to be defective, Constructor shall pay the costs of uncovering and replacement. 
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3.10.2 If any Work is covered contrary to requirements in the Contract Documents, Owner may issue 
an Interim Directive to uncover the Work for Owner's observation and recover the Work all at 
Constructor's expense and with no Contract Time adjustment. 

 
3.11 SAFETY 

 
3.11.1 SAFETY PROGRAMS Constructor holds overall responsibility for safety programs. However, 
such obligation does not relieve Subcontractors their safety responsibilities and to comply with the 
Law. Constructor shall prevent against injury, loss, or damage to persons or property by taking 
reasonable steps to protect: (a) its employees and other persons at the Worksite; (b) materials and 
equipment stored onsite or offsite for use in the Work; and (c) property located at the Worksite and 
adjacent to work areas.  Constructor shall ensure that all Subcontractors and Suppliers comply with 
all safety program requirements. 

 
3.11.2 WORKSITE SECURITY Constructor shall be responsible for securing the Worksite in a safe 
manner when the Construction’s personnel are not present at the Worksite. 
 
3.11.3 CONSTRUCTOR'S SAFETY REPRESENTATIVE Constructor shall designate an individual at 
the Worksite in its employ as its safety representative. Unless otherwise identified by Constructor in 
writing to Owner, Constructor’s project superintendent shall serve as its safety representative. 
Constructor shall report promptly in writing to Owner all recordable accidents and injuries occurring 
at the Worksite. When Constructor is required to file an accident report with a public authority, 
Constructor shall furnish a copy of the report to Owner. 
 
3.11.4 Constructor shall provide Owner with copies of all notices required of Constructor by Law. 
Constructor's and their Subcontractors’ safety program shall comply with the requirements of 
authorities having jurisdiction. 
 
3.11.5 Damage or loss not insured under property insurance which may arise from the Work, to the 
extent caused by the negligent or intentionally wrongful acts or omissions of Constructor, or anyone 
for whose acts Constructor may be liable, shall be promptly remedied by Constructor. 
 
3.11.6 If Owner deems any part of the Work or Worksite unsafe, Owner, without assuming 
responsibility for Constructor's safety program, may require by Interim Directive, Constructor to stop 
performance of the Work, take corrective measures satisfactory to Owner, or both. If Constructor 
does not adopt corrective measures, Owner may perform them and deduct their cost from the 
Contract Price. Constructor agrees to make no claim for damages, for an increase in the Contract 
Price or Contract Time based on Constructor's compliance with Owner's reasonable request. 

 
3.12 EMERGENCIES 

 
3.12.1 In an emergency affecting the safety of persons or property, Constructor shall act in a 
reasonable manner to prevent threatened damage, injury, or loss. Any change in the Contract Price 
or Contract Time resulting from the actions of Constructor in an emergency situation shall be 
determined as provided in ARTICLE 8. 

 
3.13 HAZARDOUS MATERIALS 

 
3.13.1 Constructor shall not be obligated to commence Work until any Hazardous Material 
discovered at the Worksite has been removed, rendered, or determined to be harmless by Owner as 
certified by an independent testing laboratory and approved by the appropriate governmental 
agency. 
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3.13.2 If after commencing the Work, Hazardous Material is discovered at the Worksite, Constructor 
shall be entitled to immediately stop Work in the affected area. Constructor shall promptly report the 
condition to Owner, Design Professional, and, if required, the governmental agency with jurisdiction. 
 
3.13.3 Constructor shall not resume nor be required to continue any Work affected by any 
Hazardous Material without written mutual agreement between the Parties after the Hazardous 
Material has been removed or rendered harmless and only after approval, if necessary, of the 
governmental agency with jurisdiction. 
 
3.13.4 Owner shall be responsible for retaining an independent testing laboratory to determine the 
nature of the material encountered and whether the material requires corrective measures or 
remedial action. Such measures shall be the sole responsibility of Owner, and shall be performed in 
a manner minimizing any adverse effect upon the Work.  
 
3.13.5 If Constructor incurs additional costs or is delayed due to the presence or remediation of 
Hazardous Material, Constructor shall be entitled to an equitable adjustment in the Contract Price or 
the Contract Time in accordance with this Agreement.  If Constructor or its Subcontracto(s) identify 
any material as hazardous material and believe that subsequent testing is needed, constructor will 
verbally notify owner representative prior to testing. If testing indicates that it is not a hazardous 
material, cost and delays resulting from a the incorrect identification shall be discussed with Owner 
and determination of responsibility for those costs will be determined at that time. 
 
3.13.6 To the extent permitted by §6.6 and to the extent not caused by the negligent or intentionally 
wrongful acts or omissions of Constructor, its Subcontractors and Subcontractors, and the agents, 
officers, directors, and employees of each of them, Owner shall defend, indemnify, and hold 
harmless Constructor, its Subcontractors and Subcontractors, and the agents, officers, directors, 
and employees of each of them, from and against all claims, damages, losses, costs, and expenses, 
including but not limited to reasonable attorneys' fees, costs, and expenses incurred in connection 
with any dispute resolution procedure, arising out of or relating to the performance of the Work in 
any area affected by Hazardous Material. 

 
3.13.7 MATERIALS BROUGHT TO THE WORKSITE 

 
3.13.7.1 Safety Data Sheets (SDS) as required by Law and pertaining to materials or 
substances used or consumed in the performance of the Work, whether obtained by 
Constructor, Subcontractors, Owner, or Others, shall be maintained at the Worksite by 
Constructor and made available to Owner, Subcontractors, and Others. 
 
3.13.7.2 Constructor shall be responsible for the proper delivery, handling, application, 
storage, removal, and disposal of all materials and substances brought to the Worksite by 
Constructor and used or consumed in the performance of the Work. Upon the issuance of the 
Certificate of Substantial Completion, this responsibility shall be transferred to Owner and 
copies of all SDS collected throughout the performance of the Work shall be furnished to 
Owner, labeled and organized so as to allow incorporated documents to be easily located.  
 
3.13.7.3 To the extent caused by the negligent or intentionally wrongful acts or omissions of 
Constructor, its agents, officers, directors, and employees, Constructor shall indemnify, 
defend and hold harmless Owner, its agents, officers, directors, and employees, from and 
against any and all claims, damages, losses, costs, and expenses, including but not limited to 
attorneys' fees, costs, and expenses incurred in connection with any claim, cause of action or 
dispute resolution procedure, arising out of or relating to the delivery, handling, application, 
storage, removal, and disposal of all materials and substances brought to the Worksite by 
Constructor. 
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3.13.8 §3.13 in its entirety shall survive the completion of the Work or Agreement termination. 

 
3.14 SUBMITTALS 

 
3.14.1 Constructor shall submit to Design Professional all shop drawings, samples, product data, 
and similar submittals required by the Contract Documents for review and approval. Submittals shall 
be submitted in electronic form if required by §4.6.1. Constructor shall be responsible for the 
accuracy and conformity of its submittals to the Contract Documents. At no additional cost, 
Constructor shall prepare and deliver its submittals in a manner consistent with the Schedule of the 
Work and in such time and sequence so as not to delay the performance of the Work or the work of 
Owner and Others. Constructor submittals shall identify in writing for each submittal all changes, 
deviations, or substitutions from the requirements of the Contract Documents. The approval of any 
Constructor submittal shall not be deemed to authorize changes, deviations, or substitutions from 
the requirements of the Contract Documents unless a Change Order or Interim Directive specifically 
authorizes such deviation, substitution, or change. To the extent a change, deviation, or substitution 
causes an impact to the Contract Price or Contract Time, such approval shall be memorialized in a 
Change Order no later than seven (7) Days following approval by Owner. Neither Design 
Professional nor Owner shall make any change, deviation, or substitution through the submittal 
process without specifically identifying and authorizing such deviation to Constructor. If the Contract 
Documents do not contain submittal requirements pertaining to the Work, Constructor agrees upon 
request to submit in a timely fashion to Design Professional and Owner for review any shop 
drawings, samples, product data, manufacturers' literature, or similar submittals as may reasonably 
be required by Owner. 
 
3.14.2 Design Professional shall be responsible for review and approval of submittals with 
reasonable promptness to avoid causing delay. 
 
3.14.3 Constructor shall perform all Work strictly in accordance with approved submittals. Approval 
of shop drawings is not an authorization to perform changed work, unless the procedures of 
ARTICLE 8 are followed. Approval does not relieve Constructor from responsibility for Defective 
Work resulting from errors or omissions on the approved shop drawings. 
 
3.14.4 Record copies of the following, incorporating field changes and selections made during 
construction, shall be accessible at the Worksite and available to Owner upon request: drawings, 
specifications, addenda, Change Order and other modifications, and required submittals including 
product data, samples, and shop drawings. 
  
3.14.5 Constructor shall prepare and submit to Owner: 
 

☒ Final marked-up as-built drawings;  
☐ Updated electronic data, in accordance with §4.6.1; or 
☐ Other documentation required by the Contract Documents that specifies how various 
elements of the Work were actually constructed or installed. 

 
As required by the Law, Constructor shall procure design services and certifications necessary to 
satisfactorily complete the Work from a licensed design professional. The signature and seal of 
Constructor’s design professional shall appear on all drawings, calculations, specifications, certifications, 
shop drawings, and other submittals related to the Work designed or certified by Constructor’s design 
professional. 
 
3.15 WORKSITE CONDITIONS 
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3.15.1 WORKSITE VISIT Constructor acknowledges that it has visited, or has had the opportunity to 
visit, the Worksite to visually inspect the general and local conditions which could affect the Work. 
 
3.15.2 CONCEALED OR UNKNOWN SITE CONDITIONS If a condition encountered at the Worksite 
is (a) subsurface or other physical condition materially different from those indicated in the Contract 
Documents, or (b) unusual and unknown physical condition materially different from conditions 
ordinarily encountered and generally recognized as inherent in Work provided for in the Contract 
Documents, Constructor shall stop affected Work after the concealed or unknown condition is first 
observed and give prompt written notice of the condition to Owner and Design Professional. Owner 
shall investigate and then issue an Interim Directive specifying the extent to which Owner agrees 
that a concealed or unknown condition exists and directing how Constructor is to proceed. 
Constructor shall not be required to perform any Work relating to the condition without the written 
mutual agreement of the Parties. Any change in the Contract Price or the Contract Time as a result 
of the condition, including any dispute about its existence or nature, shall be determined as provided 
in ARTICLE 8. 

 
3.16 PERMITS AND TAXES 

 
3.16.1 Constructor shall give public authorities all notices required by Law and, except for permits 
and fees which can be reasonably identified at the time of execution of this Agreement as the 
responsibility of Owner, shall obtain all necessary permits, licenses, and renewals pertaining to the 
Work. Constructor shall provide to Owner copies of all notices, permits, licenses, and renewals 
required under this Agreement. 
 
3.16.2 Constructor shall pay applicable taxes for the Work provided by Constructor. 
 
3.16.3 If, in accordance with Owner's direction, Constructor claims an exemption for taxes, Owner 
shall indemnify and hold Constructor harmless from any liability, penalty, interest, fine, tax 
assessment, attorneys' fees, or other expense or cost incurred by Constructor as a result of any 
such claim. 

 
3.17 CUTTING, FITTING, AND PATCHING 

 
3.17.1 Constructor shall perform cutting, fitting, and patching necessary to coordinate the various 
parts of the Work and to prepare its Work for the work of Owner or Others. 
 
3.17.2 Cutting, patching, or altering the work of Owner or Others shall be done with the prior written 
approval of Owner. Such approval shall not be unreasonably withheld. 

 
3.18 CLEAN UP 

 
3.18.1 Constructor shall regularly remove debris and waste materials at the Worksite resulting from 
the Work. Before discontinuing Work in an area, Constructor shall clean the area and remove all 
rubbish and its construction equipment, tools, machinery, waste, and surplus materials. Constructor 
shall minimize and confine dust and debris resulting from construction activities. At the completion of 
the Work, Constructor shall remove from the Worksite all construction equipment, tools, surplus 
materials, waste materials, and debris. 
 
3.18.2 If Constructor fails to commence compliance with cleanup duties within two (2) Business 
Days after written notification from Owner of non-compliance, Owner may implement appropriate 
cleanup measures without further notice and shall deduct the reasonable costs from any amounts 
due or to become due to Constructor in the next payment period. 
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3.19 ACCESS TO WORK Constructor shall facilitate the access of Owner, Design Professional, and 
Others to Work in progress. 
 
3.20 COMPLIANCE WITH THE LAW Constructor shall comply with the Law at its own cost. Constructor 
shall be liable to Owner for all loss, cost, or expense attributable to any acts or omissions by Constructor, 
its employees, subcontractors, suppliers, and agents for failure to comply with the Law, including fines, 
penalties, or corrective measures. However, liability under this subsection shall not apply if prior approval 
by appropriate authorities and Owner is received. 

 
3.20.1 The Contract Price or Contract Time shall be equitably adjusted by Change Order for 
additional costs or time needed resulting from any change in Law, including increased taxes, 
enacted after the date of this Agreement. 
 

3.21 CONFIDENTIALITY Constructor shall treat as confidential and not disclose to third-persons, nor use 
for its own benefit (“Treat as Confidential”), any of Owner's confidential information, know-how, 
discoveries, production methods, and the like disclosed to Constructor or which Constructor may acquire 
in performing the Work. To the extent necessary to perform the Work, Constructor’s confidentiality 
obligations do not apply to disclosures to Subcontractors, Subcontractors, and Suppliers. Owner shall 
Treat as Confidential information all of Constructor's estimating systems and historical and parameter 
cost data disclosed to Owner in performing the Work. Each Party shall specify and mark confidential 
items as "Confidential." Confidentiality obligations do not supersede compulsion by Law, a governmental 
agency or authority, an order of a court of competent jurisdiction, or a validly issued subpoena. In such 
event, a Party shall promptly notify the other Party to permit that Party’s legal objection. 
 

ARTICLE 4 OWNER'S RESPONSIBILITIES 
 
4.1 INFORMATION AND SERVICES Owner’s responsibilities under this article shall be fulfilled with 
reasonable detail and in a timely manner. 
 
4.2 FINANCIAL INFORMATION Before commencing the Work and thereafter, at the written request of 
Constructor, Owner shall provide Constructor with evidence of Project financing. Evidence of such 
financing shall be a condition precedent to Constructor's commencing or continuing the Work. Constructor 
shall be notified before any material change in Project financing. 
 
4.3 WORKSITE INFORMATION To the extent Owner has obtained, or is required to obtain the following 
Worksite information, then Owner shall provide Constructor the following: 

 
4.3.1 information describing the physical characteristics of the Worksite, including surveys, Worksite 
evaluations, legal descriptions, data or drawings depicting existing conditions, subsurface conditions, 
and environmental studies, reports, and investigations; 
 
4.3.2 tests, inspections, and other reports dealing with environmental matters, Hazardous Material 
and other existing conditions, including structural, mechanical, and chemical tests, required by the 
Contract Documents or by Law; the limits of Pollution Liability Insurance covering the Worksite held 
by Owner; and any other information or services requested in writing by Constructor which are 
required for Constructor's performance of the Work and under Owner's control. 

 
4.4 BUILDING PERMIT, FEES, AND APPROVALS  Constructor shall secure and owner shall pay for all 
other permits, approvals, easements, assessments, and fees required for the development, construction, 
use, or occupancy of permanent structures or for permanent changes in existing facilities, including the 
building permit. 
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4.5 MECHANICS AND CONSTRUCTION LIEN INFORMATION Within seven (7) Days after receiving 
Constructor's written request, Owner shall provide Constructor with the information necessary to give 
notice of or enforce mechanics lien rights and, where applicable, stop notices. This information shall 
include Owner's real property interests in the Worksite and the record legal title. 
 
4.6 CONTRACT DOCUMENTS Unless otherwise specified, Constructor shall provide up to 4 hard copies 
of the Contract Documents to Owner without cost. 

 
4.6.1 ELECTRONIC DOCUMENTS If Owner requires that Owner, Design Professional, and 
Constructor exchange documents and data in electronic or digital form, before any such exchange, 
Owner, Design Professional, and Constructor shall agree on and follow a written protocol governing 
all exchanges in ConsensusDocs 200.2 or a separate addenda, which, at a minimum, shall specify: 
(a) the definition of documents and data to be accepted in electronic or digital form or to be 
transmitted electronically or digitally; (b) management and coordination responsibilities; (c) necessary 
equipment, software, and services; (d) acceptable formats, transmission methods, and verification 
procedures; (e) methods for maintaining version control; (f) privacy and security requirements; and (g) 
storage and retrieval requirements. Except as otherwise agreed to by the Parties in writing, each 
Party shall bear its own costs as identified in the protocol. In the absence of a written protocol, use of 
documents and data in electronic or digital form shall be at the sole risk of the recipient. 
 

4.7 OWNER'S REPRESENTATIVE Owner's Representative is John Moran. Owner’s Representative shall 
be fully acquainted with the Project, and shall have authority to bind Owner in all matters requiring 
Owner's approval, authorization, or written notice. If Owner changes its Representative or its 
Representative's authority, Owner shall immediately notify Constructor in writing. 
 
4.8 OWNER'S CUTTING AND PATCHING Cutting, patching, or altering the Work by Owner or Others 
shall be done with the prior written approval of Constructor, which approval shall not be unreasonably 
withheld. 
 
4.9 OWNER'S RIGHT TO CLEAN UP In case of a dispute between Constructor and Others with regard to 
respective responsibilities for clean up at the Worksite, Owner may implement appropriate cleanup 
measures after two (2) Business Days' notice and allocate the cost among those responsible during the 
following pay period. 
 
4.10 COST OF CORRECTING DAMAGED OR DESTROYED WORK With regard to damage or loss 
attributable to the acts or omissions of Owner or Others and not to Constructor, Owner shall either (a) 
promptly remedy the damage or loss (and assume affected warranty responsibilities), (b) accept the 
damage or loss, or (c) issue an Interim Directive or Change Order to remedy the damage or loss. If 
Constructor incurs costs or is delayed due to such loss or damage, Constructor may seek an equitable 
adjustment in the Contract Price or Contract Time under this Agreement. 
 

ARTICLE 5 SUBCONTRACTS 
 
5.1 AWARD OF SUBCONTRACTS AND OTHER CONTRACTS FOR PORTIONS OF THE WORK 

 
The Constructor shall submit to the owner the names, contact information, and agents for their 
Subcontractors. The Owner may make such investigations deemed necessary to determine the ability of 
the Subcontractor to perform the work, and the Constructor shall furnish to the Owner all such information 
and data for this purpose as the Owner may request. The Owner reserves the right to reject any 
Subcontractor if the evidence submitted by, or investigation of, such Subcontractor fails to satisfy the 
Owner that such Subcontractor is responsible and is properly qualified to carry out the obligations of the 
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Project and complete the work contemplated therein. Non-rejection of a Subcontractor by Owner does not 
relieve Constructor of their liability for the Subcontractor to the Owner. 

 
 

5.2 BINDING OF SUBCONTRACTORS AND SUPPLIERS Constructor agrees to bind every 
Subcontractor and Supplier (and require each Subcontractor to so bind its subcontractors and significant 
suppliers) to the Contract Document’s applicable provisions to that portion of the Work. 
 
5.3 CONTINGENT ASSIGNMENT OF SUBCONTRACTS 

 
If this Agreement is terminated, each subcontract and supply agreement shall be assigned by Constructor 
to Owner, subject to the prior rights of any surety, provided that: (a) this Agreement is terminated by 
Owner pursuant to §11.3 or §11.4; and 

 
(b) Owner accepts such assignment after termination by notifying Constructor and Subcontractor or 
Constructor and Supplier in writing, and assumes all rights and obligations of Constructor pursuant to 
each subcontract or supply agreement. 
 
5.3.1 If Owner accepts such an assignment, and the Work has been suspended for more than thirty 
(30) consecutive Days, following termination, if appropriate, Subcontractor's or Supplier’s 
compensation shall be equitably adjusted as a result of the suspension. 
 

ARTICLE 6 TIME 
 
6.1 DATE OF COMMENCEMENT The Date of Commencement is the Agreement date in ARTICLE 1 
unless otherwise set forth below: Expected start of December 15th, 2017 

 
6.1.1 SUBSTANTIAL/FINAL COMPLETION Substantial Completion of the Work shall be achieved by 
July 15th, 2018.  Unless otherwise specified in the Certificate of Substantial Completion, Constructor 
shall achieve Final Completion within 30 Days after the date of Substantial Completion. The 
deadlines for Substantial and Final Completion can only be adjusted by a Change Order and are 
subject to adjustments as provided for in the Contract Documents. 
 
6.1.2 Time is of the essence with regard to the obligations of the Contract Documents. 
 
6.1.3 Unless instructed by Owner in writing, Constructor shall not knowingly commence the Work 
before the effective date of Constructor’s required insurance. 
 

6.2 SCHEDULE OF THE WORK 

6.2.1 Before execution of this Agreement, Constructor shall submit to Owner a Schedule of the Work 
showing the dates on which Constructor plans to begin and complete various parts of the Work, 
including dates on which information and approvals are required from Owner. Except as otherwise 
directed by Owner, Constructor shall comply with the approved Schedule of the Work. Unless 
otherwise agreed, the Schedule of the Work shall be formatted in a detailed precedence-style critical 
path method that (a) provides a graphic representation of all activities and events, including float 
values that will affect the critical path of the Work, and (b) identifies dates that are critical to ensure 
timely and orderly completion of the Work. Constructor shall update the Schedule of the Work on a 
monthly basis or as mutually agreed by the Parties.  
 
6.2.2 Owner may determine the sequence in which the Work shall be performed, provided it does not 
unreasonably interfere with the Schedule of the Work. Owner may require Constructor to make 
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reasonable changes in the sequence at any time during the performance of the Work in order to 
facilitate the performance of work by Owner or Others. If Constructor consequently incurs costs or is 
delayed, or both, Constructor may seek an equitable adjustment in the Contract Price or Contract 
Time under ARTICLE 8. 
 

6.3 DELAYS AND EXTENSIONS OF TIME 
 
6.3.1 If Constructor is delayed at any time in the commencement or progress of the Work by any 
cause beyond the control of Constructor and Subcontractor(s) which could not have been reasonably 
foreseen or anticipated, Constructor shall be entitled to an equitable extension of the Contract Time. 
Examples of causes beyond the control of Constructor include, but are not limited to, the following: (a) 
acts or omissions of Owner, Design Professional, or Others; (b) changes in the Work or the 
sequencing of the Work ordered by Owner, or arising from decisions of Owner that impact the time of 
performance of the Work; (c) encountering Hazardous Materials, or concealed or unknown 
conditions; (d) delay authorized by Owner pending dispute resolution or suspension by Owner under 
§11.1; (e) transportation delays not reasonably foreseeable; (f) labor disputes not involving 
Constructor; (g) general labor disputes impacting the Project but not specifically related to the 
Worksite; (h) fire; (i) Terrorism; (j) epidemics; (k) adverse governmental actions; (l) unavoidable 
accidents or circumstances not caused by constructor or subcontractors; (m) adverse weather 
conditions not reasonably anticipated. Constructor shall submit any requests for equitable extensions 
of Contract Time in accordance with ARTICLE 8. 
 
6.3.2 In addition, if Constructor incurs additional costs as a result of a delay that is caused by items 
(a) through (d) enumerated under §6.3.1 immediately above, Constructor shall be entitled to an 
equitable adjustment in the Contract Price subject to §6.6. 
 
6.3.3 NOTICE OF DELAYS If delays to the Work are encountered for any reason, Constructor shall 
provide prompt written notice to Owner of the cause of such delays after Constructor first recognizes 
the delay. The Parties each agree to take reasonable steps to mitigate the effect of such delays. 
 

6.4 NOTICE OF DELAY CLAIMS If Constructor requests an equitable extension of the Contract Time or 
an equitable adjustment in the Contract Price as a result of a delay described in §6.3, Constructor shall 
give Owner written notice of the claim in accordance with §8.4. If Constructor causes delay in the 
completion of the Work, Owner shall be entitled to recover its additional costs subject to §. Owner shall 
process any such claim against Constructor in accordance with ARTICLE 8. 
 
6.5 LIQUIDATED DAMAGES 

 
6.5.1 SUBSTANTIAL COMPLETION Liquidated damages based on Substantial Completion date  
☐shall/ ☒shall not apply. 

 
6.5.1.1 NA 
 
6.5.2 FINAL COMPLETION Liquidated damages based on the Final Completion date ☐ shall/ 
☒ shall not apply. 
 
6.5.3 Owner will suffer damages which are difficult to determine and accurately specify if the 
Final Completion date, as may be amended by subsequent Change Order, is not attained.  
Constructor shall pay Owner dollars ($0) as liquidated damages and not as a penalty for each 
Day that Final Completion extends beyond the Final Completion date. These liquidated 
damages are in lieu of all liability for any extra costs, losses, expenses, claims, penalties, and 
any other damages of any nature incurred by Owner resulting from not attaining Final 
Completion date. 
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6.5.4 Other applicable liquidated damages shall be included as Agreement exhibit. 
 

6.6 LIMITED MUTUAL WAIVER OF CONSEQUENTIAL DAMAGES Except for damages mutually agreed 
upon by the Parties as liquidated damages in §6.5 and excluding losses covered by insurance required 
by the Contract Documents, the Parties agree to waive all claims against each other for any 
consequential damages that may arise out of or relate to this Agreement, except for those specific items 
of damages excluded from this waiver as mutually agreed upon by the Parties and identified below. 
Owner agrees to waive damages, including but not limited to Owner's loss of use of the Project, any 
rental expenses incurred, loss of income, profit, or financing related to the Project, as well as the loss of 
business, loss of financing, loss of profits not related to this Project, loss of reputation, or insolvency. 
Constructor agrees to waive damages, including but not limited to loss of business, loss of financing, loss 
of profits not related to this Project, loss of bonding capacity, loss of reputation, or insolvency. The 
provisions of this section shall also apply to the termination of this Agreement and shall survive such 
termination. The following are excluded from this mutual waiver: None. 

 
6.6.1 The Parties shall each require similar waivers in contracts with Subcontractors and Others 
retained for the Project. 
 

ARTICLE 7 PRICE 
 
7.1 LUMP SUM Lump sum is the Contract Price of Eight Million Nine Hundred Ninety Thousand Dollars 
($8,990,000.00) subject to adjustment as provided in this Agreement.  This is for the construction cost 
only, as shown in the SOV exhibit.  The payment and performance bond, soft costs and optional 
allowance will be included in an amendment to the existing interim agreement. 
 
7.2 ALLOWANCES 

 
7.2.1 All allowances stated in the Contract Documents shall be included in the Contract Price. While 
Owner may direct the amounts of, and the particular Suppliers or Subcontractors to supply specific 
allowance items, if Constructor reasonably objects to a Supplier or Subcontractor, it shall not be 
required to contract with them. Owner shall select allowance items in a timely manner so as not to 
delay the Work. 
 
7.2.2 Allowances shall include the costs of materials, supplies, and equipment delivered to the 
Worksite, less applicable trade discounts and including requisite taxes, unloading and handling at the 
Worksite, and labor and installation, unless specifically stated otherwise. Constructor's Overhead and 
profit for the allowances is included in the Contract Price, not in the allowances. If incurred costs are 
greater or less than the allowances, a Party may seek an equitable adjustment in the Contract Price 
or Contract Time under ARTICLE 8. 

 
ARTICLE 8 CHANGES 

 
Changes in the Work that are within the general scope of this Agreement shall be accomplished, without 
invalidating this Agreement, by Change Order and Interim Directive.  Changes in the Work shall not 
include errors or omissions by Design Professional that could have been reasonably identified by the 
Constructor prior to execution of this Agreement and these shall not result in any adjustment in the 
Contract Price or Contract Time. 
 
8.1 CHANGE ORDER 

 
8.1.1 Constructor may request or Owner may order changes in the Work or the timing or sequencing 
of the Work that impact the Contract Price or the Contract Time. All such changes in the Work that 
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affect Contract Time or Contract Price shall be formalized in a Change Order and processed in 
accordance with this article. 
 
8.1.2 For changes in the Work, the Parties shall negotiate an appropriate adjustment to the Contract 
Price or the Contract Time in good faith and conclude negotiations as expeditiously as possible. Upon 
Owner request, Constructor shall provide Owner with a breakdown of the requested change in 
Contract Price including material, labor, equipment and overhead and profit broken out separately. 
Acceptance of a reasonable Change Order request and reasonable adjustment in the Contract Price 
or Contract Time shall not be unreasonably withheld. 
 
8.1.3 NO OBLIGATION TO PERFORM Constructor shall not be obligated to perform changes in the 
Work without a Change Order or Interim Directive. 

 
8.2 INTERIM DIRECTIVES 

 
8.2.1 Owner may issue an Interim Directive directing a change in the Work before agreeing on an 
adjustment to Contract Price or Contract Time, or directing Constructor to perform Work that Owner 
believes is not a change. If the Parties disagree that the Interim Directed work is within the scope of 
the Work, Constructor shall perform the disputed Work and furnish Owner with an estimate of the 
costs to perform the disputed work in accordance with Owner's interpretations. 
 
8.2.2 The Parties shall negotiate expeditiously and in good faith for appropriate adjustments, as 
applicable, to the Contract Price or the Contract Time arising out of an Interim Directive  Upon Owner 
request, Constructor shall provide Owner with a breakdown of the change in Contract Price including 
material, labor, equipment and overhead and profit broken out separately. . As the directed Work is 
performed, Constructor shall submit its costs for such Work with its application for payment beginning 
with the next application for payment within thirty (30) Days of the issuance of the Interim Directive. If 
there is a dispute as to the cost to Owner, Owner shall pay Constructor fifty percent (50%) of its 
actual (incurred or committed) cost to perform such Work. In such event, the Parties reserve their 
rights as to the disputed amount, subject to the requirements of ARTICLE 12. Owner's payment does 
not prejudice its right to be reimbursed should it be determined that the disputed work was within the 
scope of the Work. Constructor's receipt of payment for the disputed work does not prejudice its right 
to receive full payment for the disputed work should it be determined that the disputed work is not 
within the scope of the Work. Undisputed amounts may be included in applications for payment and 
shall be paid by Owner in accordance with this Agreement. 
 
8.2.3 When the Parties agree upon the adjustment in the Contract Price or the Contract Time, for a 
change in the Work directed by an Interim Directive, such agreement shall be the subject of a Change 
Order. The Change Order shall include all outstanding Interim Directives on which The Parties have 
reached agreement on Contract Price or Contract Time issued since the last Change Order. 

 
8.3 DETERMINATION OF COST 

8.3.1 An increase or decrease in the Contract Price resulting from a change in the Work shall be 
determined by one or more of the following methods: 
 

8.3.1.1 unit prices set forth in this Agreement or as subsequently agreed; 
 

8.3.1.2 a mutually accepted, itemized lump sum; 
 

8.3.2 COST OF THE WORK Cost of the Work as defined herein plus 5% for Overhead and 10% for 
profit. “Cost of the Work” shall include the following costs reasonably incurred to perform a change in 
the Work: 
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8.3.2.1 Labor wages directly employed by Constructor performing the Work; 
 
8.3.2.2 When contract times change, salaries of Constructor's employees when stationed at 
the field office to the extent necessary to complete the applicable Work, employees engaged 
on the road expediting the production or transportation of material and equipment, and 
supervisory employees from the principal or branch office as mutually agreed by the Parties in 
writing; 
 
8.3.2.3 Cost of applicable employee benefits and taxes, for employees paid on a salary basis, 
including but not limited to, workers' compensation, unemployment compensation, social 
security, health, welfare, retirement, and other fringe benefits as required by law, labor 
agreements, or paid under Constructor's standard personnel policy, insofar as such costs are 
paid to employees of Constructor who are included in the Cost of the Work in §8.3.2.1 and 
§8.3.2.2; 
 
8.3.2.4 Reasonable transportation, travel, and hotel expenses of Constructor's personnel 
incurred in connection with the changed Work; 
 
8.3.2.5 Cost of all materials, supplies, and equipment incorporated in the Work, including costs 
of inspection and testing if not provided by Owner, transportation, storage, and handling; 
 
8.3.2.6 Payments made by Constructor to Subcontractors for performed Work; 
 
8.3.2.7 Cost, including transportation and maintenance of all materials, supplies, equipment, 
temporary facilities, and hand tools not owned by the workers that are used or consumed in 
the performance of the Work, less salvage value or residual value; and cost less salvage value 
of such items used, but not consumed that remain the property of Constructor; 
 
8.3.2.8 Rental charges of all necessary machinery and equipment, exclusive of hand tools 
owned by workers, used at the Worksite, whether rented from Constructor or others, including 
installation, repair and replacement, dismantling, removal, maintenance, transportation, and 
delivery costs. Rental from unrelated third parties shall be reimbursed at actual cost. Rentals 
from Constructor or its affiliates, subsidiaries, or related parties shall be reimbursed at the 
prevailing rates in the locality of the Worksite up to eighty-five percent (85%) of the value of 
the piece of equipment; 
 
8.3.2.9 Cost of the premiums for all insurance and surety bonds which Constructor is required 
to procure or deems necessary, and approved by Owner including any additional premium 
incurred as a result of any increase in the cost of the Work; 
 
8.3.2.10 Sales, use, gross receipts, or other taxes, tariffs, or duties related to the Work for 
which Constructor is liable; 
 
8.3.2.11 Licenses, tests, and royalties; 
 
8.3.2.12 Losses, expenses, or damages to the extent not compensated by insurance or 
otherwise, and the cost of corrective work, provided that such did not arise from Constructor’s 
negligence. 
 
8.3.2.13 Water, power, and fuel costs necessary for the changed Work; 
 
8.3.2.14 Cost of removal of all nonhazardous substances, debris, and waste materials; 
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8.3.2.15 Costs directly incurred to perform a change in the Work which are reasonably 
inferable from the Contract Documents for the changed Work; 
 
8.3.2.16 DISCOUNTS All discounts for prompt payment shall accrue to Owner to the extent 
such payments are made directly by Owner. To the extent payments are made with funds of 
Constructor, all cash discounts shall accrue to Constructor. All trade discounts, rebates, and 
refunds, and all returns from sale of surplus materials and equipment, shall be credited to the 
Cost of the Work; 
 
8.3.2.17 COST REPORTING Constructor shall maintain complete and current records that 
comply with generally accepted accounting principles and calculate the Cost of Work. Owner 
shall be afforded access to Constructor’s records, books, correspondence, instructions, 
drawings, receipts, vouchers, memoranda, and similar data relating to requested payment for 
Cost of the Work. Constructor shall preserve all such records for a period of three years after 
the final payment or longer where required by Law; 
 
8.3.2.18 COST AND SCHEDULE ESTIMATES Constructor shall use reasonable skill and 
judgment in the preparation of a cost estimate or schedule for a change to the Work, but does 
not warrant or guarantee their accuracy.  If Constructor determines that costs will 
exceed estimate by ten percent (10%) or more, Constructor shall immediately notify Owner 
and furnish a revised estimate. 
 
8.3.2.19 Cost of the Work as defined herein is determined net of savings from the change. 
Constructor's Overhead and profit shall be added to any net increase in Cost of the Work. No 
Overhead and profit shall be applied to any net decrease in the Cost of the Work that is less 
than ten (10) percent of the Contract Price. Overhead and profit shall be applied to any net 
decrease of ten (10) percent or more. Constructor shall maintain a documented, itemized 
accounting evidencing expenses and savings. 

 
8.3.3 If unit prices are set forth in the Contract Documents or the Parties subsequently agree, but the 
character or quantity of such unit items as originally contemplated differ to such a degree in a 
proposed Change Order that the original unit prices will cause substantial inequity to either Party, 
such unit prices shall be equitably adjusted. 

 
8.4 CHANGES NOTICE Except as provided in §6.3.2 and §6.4 for any claim for an increase in the 
Contract Price or the Contract Time, Constructor shall give Owner written notice of the claim within 
fourteen (14) Days after the occurrence giving rise to the claim or within fourteen (14) Days after 
Constructor first recognizes the condition giving rise to the claim, whichever is later. Failure of the 
Constructor to timely notify Owner of a require change shall not in itself result in a change in the Project 
Schedule.  Except in an emergency, notice shall be given before proceeding with the Work. Thereafter, 
Constructor shall submit written documentation of its claim, including appropriate supporting 
documentation, within twenty-one (21) Days after giving notice, unless the Parties mutually agree upon a 
longer period of time. Owner shall respond in writing denying or approving Constructor's claim no later 
than fourteen (14) Days after receipt of Constructor's claim. Owner's failure to so respond shall be 
deemed a denial of the claim. Any change in the Contract Price or the Contract Time resulting from such 
claim shall be authorized by Change Order. 
 
8.5 INCIDENTAL CHANGES Owner may direct Constructor to perform incidental changes in the Work, 
upon concurrence with Constructor that such changes do not involve adjustments in the Contract Price or 
Contract Time. Incidental changes shall be consistent with the scope and intent of the Contract 
Documents. Owner shall initiate an incidental change in the Work by issuing an Interim Directive.  
 

ARTICLE 9 PAYMENT 
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9.1 SCHEDULE OF VALUES Prior to execution of this Agreement, Constructor shall prepare and submit 
to Owner a schedule of values apportioned to the various divisions or phases of the Work. Each line item 
contained in the schedule of values shall be assigned a value such that the total of all items shall equal 
the Contract Price. 
 
9.2 PROGRESS PAYMENTS 

 
9.2.1 APPLICATIONS Constructor shall submit to Owner, and if directed, Design Professional a 
monthly application for payment no later than the 5th Day of the calendar month for the preceding 
calendar month. Constructor's applications for payment shall be itemized and supported by 
Constructor's schedule of values based on a percentage of completion and shall include any other 
substantiating data as required by this Agreement. Applications for payment shall include payment 
requests for properly authorized Change Orders or Interim Directives based on the percentage of 
completion of that Work. Owner shall pay the amount due on an approved payment application, no 
later than twenty (20) Days after payment application was received by Owner.  Owner may deduct 
from any progress payment amounts that may be retained pursuant to §9.2.4. 
 
9.2.2 STORED MATERIALS AND EQUIPMENT Unless otherwise provided in the Contract 
Documents, applications for payment may include materials and equipment not yet incorporated into 
the Work but delivered to and suitably stored onsite or offsite including applicable insurance, storage, 
and costs incurred transporting the materials to an offsite storage facility. Approval of payment 
applications for stored materials and equipment stored offsite shall be conditioned on a submission by 
Constructor of bills of sale and proof of required insurance, or such other documentation satisfactory 
to Owner to establish the proper valuation of the stored materials and equipment, Owner's title to 
such materials and equipment, and to otherwise protect Owner's interests therein, including 
transportation to the Worksite. Materials stored offsite for which payment application has been made 
or payment has been issued will be packaged and stored in such a way as being clearly identifiable 
for this Project. Owner shall be permitted to inspect materials stored onsite or offsite at any time upon 
request. 

 
 

9.2.3 LIEN WAIVERS AND LIENS 
 

9.2.3.1 PARTIAL LIEN WAIVERS AND AFFIDAVITS As a prerequisite for payment, Constructor 
shall provide a partial lien release and claim waiver in the amount of the application for payment 
and affidavits from its Subcontractors and Suppliers for the completed Work. Constructor shall 
also provide partial lien releases from its Subcontractors or any contracted by them who has 
filed a lien on the Project.  Such lien releases shall be conditional upon payment. Constructor 
shall not be required to sign an unconditional waiver of lien or claim, before receiving payment or 
in an amount in excess of what it has been paid. 
 
9.2.3.2 REMOVING LIENS If Owner has made payments in the time required by this ARTICLE 
9, Constructor shall, within thirty (30) Days after filing, remove any liens filed against the 
premises or public improvement fund by any party or parties performing labor or services or 
supplying materials in connection with the Work. If Constructor fails to take such action on a lien, 
Owner may cause the lien to be removed at Constructor's expense, including bond costs and 
reasonable attorneys' fees. This subsection shall not apply if there is a dispute pursuant to 
ARTICLE 12 relating to the subject matter of the lien. 

 
9.2.4 RETAINAGE From each progress payment made before Substantial Completion, Owner may 
retain ten percent (10%) of the amount otherwise due after deduction of any amounts as provided in 
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§9.3, provided such percentage doesn’t exceed the Law. If Owner chooses to use this retainage 
provision: 

 
9.2.4.1 after the Work is fifty percent (50%) complete, Owner shall withhold 5% retainage and 
shall pay Constructor the full amount due minus the 5% on account of subsequent progress 
payments; 
 
9.2.4.2 Owner may, in its sole discretion, reduce the amount to be retained at any time; 
 
9.2.4.3 Owner may choose to release retainage on that portion of the Work a Subcontractor 
has completed in whole or in part, and which Owner has accepted. In lieu of retainage, 
Constructor may furnish a retention bond or other security interest acceptable to Owner, to be 
held by Owner. 

 
9.3 ADJUSTMENT OF CONSTRUCTOR'S PAYMENT APPLICATION Owner may adjust or reject a 
payment application or nullify a previously approved payment application, in whole or in part, as may 
reasonably be necessary to protect Owner from loss or damage based upon any of the following, to the 
extent that Constructor is responsible under this Agreement: 
 

9.3.1 Constructor's repeated failure to perform the Work as required by the Contract Documents; 
 
9.3.2 Constructor’s failure to provide partial lien releases for payment s previously issued. 

 
9.3.3 Except as accepted by the insurer providing Builder's Risk or other property insurance covering 
the project, loss or damage arising out of or relating to this Agreement and caused by Constructor to 
Owner or to others to whom Owner may be liable; 
 
9.3.4 Constructor's failure to properly pay either Subcontractors or Suppliers following receipt of 
payment from Owner for that portion of the Work or for supplies, provided that Owner is making 
payments to Constructor in accordance with this Agreement; 
 
9.3.5 rejected or Defective Work not corrected in a timely fashion; 
 
9.3.6 reasonable evidence of delay in performance of the Work such that the Work will not be 
completed within the Contract Time; 
 
9.3.7 reasonable evidence demonstrating that the unpaid balance of the Contract Price is insufficient 
to fund the cost to complete the Work; or 
 
9.3.8 uninsured third-party claims involving Constructor, or reasonable evidence demonstrating that 
third-party claims are likely to be filed unless and until Constructor furnishes Owner with adequate 
security in the form of a surety bond, letter of credit, or other collateral or commitment sufficient to 
discharge such claims if established. 
 
No later than seven (7) Days after receipt of an application for payment, Owner shall give written 
notice to Constructor, at the time of disapproving or nullifying all or part of an application for payment, 
stating its specific reasons for such disapproval or nullification, and the remedial actions to be taken 
by Constructor in order to receive payment. When any of the above reasons for disapproving or 
nullifying an application for payment are removed, payment will be promptly made for the amount 
previously withheld. 

 
9.4 ACCEPTANCE OF WORK Neither Owner's payment of progress payments nor its partial or full use or 
occupancy of the Project constitutes acceptance of Work not complying with the Contract Documents. 
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9.5 PAYMENT DELAY If for any reason not the fault of Constructor, its Subcontractors, Suppliers, 
Subsubcontractors, or anyone employed directly or indirectly by any of them, Constructor does not 
receive a progress payment from Owner within seven (7) Days after the time such payment is due, then 
Constructor, upon giving seven (7) Days' written notice to Owner, and without prejudice to and in addition 
to any other legal remedies, may stop Work until payment of the full amount owing to Constructor has 
been received, including statutory interest for late payment. If Constructor incurs costs or is delayed 
resulting from shutdown, delay, and start-up, Constructor may seek an equitable adjustment in the 
Contract Price or Contract Time under ARTICLE 8. 
 
9.6 SUBSTANTIAL COMPLETION 

 
9.6.1 Constructor shall notify Owner and, if directed, Design Professional, when it considers 
Substantial Completion of the Work or a designated portion to have been achieved. Owner, with the 
assistance of its Design Professional, shall promptly conduct an inspection to determine whether the 
Work or designated portion can be occupied or used for its intended use by Owner without 
interference in completing any remaining unfinished Work. If Owner determines that the Work or 
designated portion has not reached Substantial Completion, Owner shall promptly compile a list of 
items to be completed or corrected so Owner may occupy or use the Work or designated portion for 
its intended use. Constructor shall promptly complete all items on the list. 
 
9.6.2 When Substantial Completion of the Work or a designated portion is achieved, Constructor shall 
prepare a Certificate of Substantial Completion establishing the date of Substantial Completion and 
the respective responsibilities of each Party for interim items such as security, maintenance, utilities, 
insurance, and damage to the Work. In the absence of a clear delineation of responsibilities, Owner 
shall assume all responsibilities for items such as security, maintenance, utilities, insurance, and 
damage to the Work. The Certificate of Substantial Completion shall also list any items to be 
completed or corrected, and establish the time for their completion or correction. The Certificate of 
Substantial Completion shall be submitted by Constructor to Owner and, if directed, to Design 
Professional for written acceptance of responsibilities assigned in the Certificate of Substantial 
Completion. 
 
9.6.3 Unless otherwise provided in the Certificate of Substantial Completion, warranties required by 
the Contract Documents shall commence on the date of Substantial Completion of the Work or a 
designated portion. 
 
9.6.4 Upon Owner’s written acceptance of the Certificate of Substantial Completion, Owner shall pay 
to Constructor the remaining retainage held by Owner for the Work described in the Certificate of 
Substantial Completion, less a sum equal to one hundred fifty percent (150%) of the estimated cost of 
completing or correcting remaining items on that part of the Work, as agreed to by the Parties as 
necessary to achieve Final Completion. Uncompleted items shall be completed by Constructor in a 
mutually agreed upon timeframe. Owner shall pay Constructor monthly the amount retained for 
unfinished items as each item is completed. 

 
9.7 PARTIAL OCCUPANCY OR USE 
 

9.7.1 Owner may occupy or use completed or partially completed portions of the Work when (a) the 
portion of the Work is designated in a Certificate of Substantial Completion, (b) appropriate insurer(s) 
consent to the occupancy or use, and (c) appropriate public authorities authorize the occupancy or 
use. Such partial occupancy or use shall constitute Substantial Completion of that portion of the 
Work. 

 
9.8 FINAL COMPLETION AND FINAL PAYMENT 
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9.8.1 Upon notification from Constructor that the Work is complete and ready for final inspection and 
acceptance, Owner with the assistance of the Design Professional shall promptly conduct an 
inspection to determine if the Work has been completed and is acceptable under the Contract 
Documents. If any portion of the Work is determined by the Owner to be incomplete or needing 
correction, a list of items to be completed or corrected shall be provided to Constructor and 
Constructor shall complete or correct them in a timely fashion. Final Completion is achieved upon 
determination of Owner that the Work is complete and no items need correction. 
 
9.8.2 After Final Completion has been achieved, Constructor shall prepare for Owner's written 
acceptance a final application for payment stating that to the best of Constructor's knowledge, and 
based on Owner's inspections, the Work has reached Final Completion in accordance with the 
Contract Documents. 
 
9.8.3 Final payment of the balance of the Contract Price shall be made to Constructor within twenty 
(20) Days after Constructor has submitted a complete and accurate application for final payment, 
including submissions required under §9.8.4, and a Certificate of Final Completion has been 
executed by the Parties. 
 
9.8.4 Final payment is due upon Constructor's submission to Owner of the following:  

 
9.8.4.1 An affidavit declaring any indebtedness connected with the Work to have been paid, 
satisfied, or to be paid with the proceeds of final payment, so as not to encumber Owner's 
property; 
 
9.8.4.2 As-built drawings, manuals, copies of warranties, and all other close-out documents 
required by the Contract Documents; 
 
9.8.4.3 Release of any liens, conditioned on final payment being received; 
 
9.8.4.4 Consent of any surety;  
 
9.8.4.5 Any outstanding known and unreported accidents or injuries experienced by 
Constructor or its Subcontractors at the Worksite and; 

 
9.8.4.6 Certificate of Occupancy from local jurisdiction. 

 
9.8.5 If, after Substantial Completion of the Work, the Final Completion of a portion of the Work is 
materially delayed through no fault of Constructor, its Subcontractors, Suppliers, Subsubcontractors, 
or anyone employed directly or indirectly by any of them or by anyone for whose acts any of them 
may be liable, Owner shall pay the balance due for any portion of the Work fully completed and 
accepted. If the remaining contract balance for Work not fully completed and accepted is less than 
the retained amount before payment, Constructor shall submit to Owner, and if directed, Design 
Professional, the written consent of any surety to payment of the balance due for portions of the Work 
that are fully completed and accepted. Such payment shall not constitute a waiver of claims, but 
otherwise shall be governed by these final payment provisions. 
 
9.8.6 OWNER’S CLAIMS RESERVATION Owner’s claims not reserved in writing with final payment 
are waived except for claims relating to liens or similar encumbrances, warranties, Defective Work, 
and latent defects. 
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9.8.7 CONSTRUCTOR ACCEPTANCE OF FINAL PAYMENT Unless Constructor provides written 
identification of unsettled claims with an application for final payment, its acceptance of final payment 
constitutes a waiver of such claims. 

 
9.9 LATE PAYMENT Payments due but unpaid shall bear interest from the date payment is due at the 
statutory rate at the place of the Project. 
 

ARTICLE 10 INDEMNITY, INSURANCE, AND BONDS 
 
10.1 INDEMNITY 

 
10.1.1 To the fullest extent permitted by law, Constructor shall indemnify, defend and hold harmless 
Owner, Owner's officers, directors, members, consultants, agents, and employees, Design 
Professional, and Others (the Indemnitees) from all claims, damages, losses, costs and expenses 
including, for bodily injury and property damage, other than to the Work itself and other property 
insured, including, but not limited to, reasonable attorneys' fees, costs and expenses, that may arise 
from the performance of the Work, but only to the extent caused by the negligent or intentionally 
wrongful acts or omissions of Constructor, Subcontractors, Suppliers, Subcontractors, or anyone 
employed directly or indirectly by any of them or by anyone for whose acts any of them may be 
liable. Constructor shall be entitled to reimbursement of any defense costs paid above Constructor's 
percentage of liability for the underlying claim to the extent provided for by §10.1.2. 
 
10.1.2 To the fullest extent permitted by law, Owner shall indemnify, defend, and hold harmless 
Constructor, its officers, directors, members, consultants, agents, and employees, Subcontractors, 
Suppliers, or anyone employed directly or indirectly by any of them or anyone for whose acts any of 
them may be liable from all claims for bodily injury and property damage, other than property 
insured, including reasonable attorneys' fees, costs, and expenses, that may arise from the 
performance of work by Owner, Design Professional, or Others, but only to the extent caused by the 
negligent or intentionally wrongful acts or omissions of Owner, Design Professional, or Others. 
Owner shall be entitled to reimbursement of any defense costs paid above Owner's percentage of 
liability for the underlying claim to the extent provided for by §10.1.1. 
 
10.1.3 NO LIMITATION ON LIABILITY In any and all claims against the Indemnitees by any 
employee of Constructor, anyone directly or indirectly employed by Constructor or anyone for whose 
acts Constructor may be liable, the indemnification obligation shall not be limited in any way by any 
limitation on the amount or type of damages, compensation, or benefits payable by or for 
Constructor under workers' compensation acts, disability benefit acts, or other employment benefit 
acts. 

 
10.2 INSURANCE 

 
10.2.1 Before starting the Work and as a condition precedent to payment, Constructor shall procure 
and maintain in force, and effect, at its own expense, without interruption during the term of thei 
Agreement, Workers' Compensation Insurance, Employers' Liability Insurance, Business Automobile 
Liability Insurance, and Commercial General Liability Insurance (CGL), and shall furnish to Owner 
certificates of insurance for these policies.. The CGL policy shall include coverage for liability arising 
from premises, operations, independent contractors, products-completed operations, personal injury 
and advertising injury, contractual liability, and broad form property damage and shall list the owner 
as Additional Insured.. Constructor shall maintain completed operations liability insurance for one 
year after Substantial Completion, or as required by the Contract Documents, whichever is longer. 
Constructor's Employers' Liability, Business Automobile Liability, and CGL policies, shall be written 
with at least the following limits of liability: 
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10.2.1.1 Employers' Liability Insurance 
(a)  $1,000,000 bodily injury by accident per accident. 
(b)  $1,000,000 bodily injury by disease policy limit. 
(c)  $1,000,000 bodily injury by disease per employee. 

 
10.2.1.2 Business Automobile Liability Insurance $1,000,000 per accident. 
 
10.2.1.3 Commercial General Liability  

(a) $1,000,000 per occurrence. 
(b) $2,000,000 general aggregate. 
(c) $2,000,000 products/completed operations aggregate. 
(d) $1,000,000 personal and advertising injury limit. 

 
10.2.2 Employers' Liability, Business Automobile Liability, and CGL coverage required under §10.2.1 
may be provided by a single policy for the full limits required or by a combination of underlying 
policies with the balance provided by excess or umbrella liability policies.  Commercial General & 
Business Automobile Umbrella Coverage of $9,000,000 
 
10.2.3 Constructor shall maintain in effect all insurance coverage required under §10.2.1 with 
insurance companies lawfully authorized to do business in the jurisdiction in which the Project is 
located. If Constructor fails to obtain or maintain any insurance coverage required under this 
Agreement, Owner may purchase such coverage and charge the expense to Constructor, or 
terminate this Agreement. 
 
10.2.4 Insurance policies required under §10.2.1 shall contain a provision that the insurance 
company or its designee must give Owner written notice transmitted in paper or electronic format: (a) 
30 Days before coverage is nonrenewed by the insurance company and (b) within 10 Business Days 
after cancelation of coverage by the insurance company. Prior to lapse of coverage, Constructor 
shall bring the Worksite to clean and safe condition and thereafter shall perform no Work until 
insurance is renewed or replaced.  Before re-commencing the Work and upon renewal or 
replacement of the insurance policies, Constructor shall furnish Owner with certificates of insurance 
until one year after Substantial Completion or longer if required by the Contract Documents. In 
addition, if any insurance policy required under §10.2.1 is not to be immediately replaced without 
lapse in coverage when it expires, exhausts its limits, or is to be cancelled, Constructor shall give 
Owner prompt written notice upon actual or constructive knowledge of such condition.  The 
completion date shall not be extended and Constructor shall bear any additional costs required to 
meet completion date due to lapse of any insurance policy. 

 
10.3 BUILDER’S RISK INSURANCE 
 

10.3.1 Unless otherwise directed in writing by Owner, before starting the Work, Owner shall obtain a 
Builder's Risk Policy upon the entire Project for the full cost of replacement at the time of loss, 
including existing structures. This insurance shall also: (a) name Constructor, Subcontractors, 
Subsubcontractors, Suppliers, Owner, Lender and Design Professional as insureds; (b) be written in 
such form as to cover all risks of physical loss except those specifically excluded by the policy; and 
(c) insure at least against and not exclude: 

 
10.3.1.1 the perils of fire, lightning, explosion, windstorm, hail, smoke, aircraft (except 
aircraft, including helicopter, operated by or on behalf of the Contractor) and vehicles, riot 
and civil commotion, theft, vandalism, malicious mischief, debris removal, flood, 
earthquake, earth movement, water damage, wind damage, testing if applicable, collapse 
however caused; 
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10.3.1.2 damage resulting from defective design, workmanship, or material;  
 
10.3.1.3 coverage extension for damage to existing buildings, plant, or other structures at 
the Worksite, when the Project is contained within or attached to such existing buildings, 
plant, or structures. Coverage shall be to the extent loss or damage arises out of 
Constructor’s activities or operations at the Project; 
 
10.3.1.4 equipment breakdown, including mechanical breakdown, electrical injury to 
electrical devices, explosion of steam equipment, and damage to steam equipment caused 
by a condition within the equipment; 
 
10.3.1.5 testing coverage for running newly installed machinery and equipment at or 
beyond the specified limits of their capacity to determine whether they are fit for their 
intended use; and 
 
10.3.1.6 physical loss resulting from Terrorism. 

 
10.3.2 The Party that is the primary cause of a Builder’s Risk Policy claim shall be responsible for 
any deductible amounts or coinsurance payments. If no Party is the primary cause of a claim, then 
the Party obtaining and maintaining the Builder’s Risk Policy pursuant to §10.3.1 shall be 
responsible for the deductible amounts or coinsurance payments. This policy shall provide for a 
waiver of subrogation. This insurance shall remain in effect until final payment under this agreement 
has been made or until no person or entity other than Owner has an insurable interest in the 
property to be covered by this insurance, whichever is sooner. Partial occupancy or use of the Work 
shall not commence until Constructor has secured the consent of the insurance company or 
companies providing the coverage required in this subsection. Before commencing the Work, Owner 
shall provide to Constructor a copy of the property policy or policies obtained in compliance with 
§10.3.1 
 
10.3.3 Owner shall give written notice to Constructor and the Design Professional before the Work is 
commenced and provide a copy of the Builders Risk policy or policies obtained in compliance with 
§10.3.1. Owner may then provide insurance to protect its interests and the interests of the 
Constructor, Subcontractors, Suppliers, and Subsubcontractors. The cost of this insurance shall be 
paid by Owner in a Change Order. If Owner gives notice of its intent to purchase Builders Risk 
insurance required by this Agreement and fails to purchase or maintain such insurance, Owner shall 
be responsible for costs reasonably attributed to such failure. 

 
10.3.4 The Parties each waive all rights against each other and their respective employees, agents, 
contractors, subcontractors, suppliers, subsubcontractors, and design professionals for damages 
caused by risks covered by the Builders Risk insurance when determine by the insurance carrier to 
be covered damages, except such rights as they may have to the proceeds of the insurance. 

 
10.3.5 To the extent of the limits of Constructor's CGL specified in §10.2.1 Constructor shall 
indemnify, defend and hold harmless Owner against any and all liability, claims, demands, damages, 
losses, and expenses, including attorneys' fees, in connection with or arising out of any damage or 
alleged damage to any of Owner's existing adjacent property that may arise from the performance of 
the Work, to the extent caused by the negligent or intentionally wrongful acts or omissions of 
Constructor, Subcontractor, Supplier, Subcontractor, or anyone employed directly or indirectly by 
any of them or by anyone for whose acts any of them may be liable.  
 

10.3.6 RISK OF LOSS Except to the extent a loss is covered by applicable insurance, risk of loss 
from damage to the Work shall be upon the Party obtaining and maintaining the Builder’s Risk Policy 
pursuant to section 10.3.1 until the Date of Final Completion. 



 

 
28 

 
ConsensusDocs® 200 - Standard Agreement and General Conditions Between Owner and Constructor - © 2011, Revised 2017. 
THIS DOCUMENT MAY HAVE BEEN MODIFIED. The ConsensusDocs technology platform creates a redline comparison to the standard 
language which the purchaser of this contract is authorized to share for review purposes. Consultation with legal and insurance counsel 
are strongly encouraged. You may only make copies of finalized documents for distribution to parties in direct connection with this contract. 
Any other uses are strictly prohibited. 

 
10.3.7 POLLUTION LIABILITY INSURANCE Constructor ☐is/ ☒is not required to maintain pollution 
liability insurance. Unless indicated affirmatively, the obligation to procure such insurance is not 
triggered.  

 
10.3.7.1 If applicable: in the following amounts: 1,000,000 per occurrence, and shall apply 
for 1 year(s) after Final Completion. The policy shall cover Constructor’s liability during 
construction, removal, storage, encapsulation, transport, and disposal of hazardous waste 
and contaminated soil, and asbestos abatement. The policy shall include coverage for on-
site and off-site bodily injury and loss of damage to, or loss of use of property, directly or 
indirectly arising out of the discharge, dispersal, release, or escape of smoke, vapors, soot, 
fumes, acids, alkalis, toxic chemicals, liquids or gas, waste materials, or other irritants, 
contaminants, or pollutants into or upon the land, the atmosphere or any water body, 
whether it be gradual or sudden and accidental. The policy shall not have exclusions for 
mold or asbestos. 

 
10.4 ADDITIONAL GENERAL LIABILITY COVERAGE Owner ☒shall/ ☐shall not require Constructor to 
purchase and maintain additional liability coverage. If required, Constructor shall provide: 
 

10.4.1 ☐ Additional Insured. Owner shall be named as an additional insured on Constructor's CGL 
specified for on-going operations and completed operations, excess/umbrella liability, commercial 
automobile liability, and any required pollution liability, but only with respect to liability for bodily 
injury, property damage, or personal and advertising injury to the extent caused by the negligent acts 
or omissions of Constructor, or those acting on Constructor’s behalf, in the performance of 
Constructor’s Work for Owner at the Worksite. The insurance (both primary and excess) of the 
Constructor and its Subcontractors shall be primary and non-contributory to any insurance available 
to the Additional Insureds. 
 
10.4.2 ☐ OCP. Constructor shall provide an Owners' and Contractors' Protective Liability Insurance 
(“OCP”) policy with limits equal to the limits on CGL specified, or limits as otherwise required by 
Owner. 

 
Any documented additional cost in the form of a surcharge associated with procuring the additional 
general liability coverage in accordance with this subsection shall be paid by Owner directly or the costs 
may be reimbursed by Owner to Constructor by increasing the Contract Price to correspond to the actual 
cost required to purchase and maintain the coverage. Before commencing the Work, Constructor shall 
provide either a copy of the OCP policy, or a certificate and endorsement evidencing that Owner has 
been named as an additional insured, as applicable. 
 
10.5 ROYALTIES, PATENTS, AND COPYRIGHTS Constructor shall pay all royalties and license fees 
which may be due on the inclusion of any patented or copyrighted materials, methods, or systems 
selected by Constructor and incorporated in the Work. Constructor shall defend, indemnify, and hold 
Owner harmless from all suits or claims for infringement of any patent rights or copyrights arising out of 
such selection. Owner agrees to defend, indemnify, and hold Constructor harmless from any suits or 
claims of infringement of any patent rights or copyrights arising out of any patented or copyrighted 
materials, methods, or systems specified by Owner or Design Professional. 
 
10.6 BONDS Performance and Payments bonds ☒are/ ☐are not required. Such bonds shall be issued 
by a surety admitted in the state in which the Project is located and must be acceptable to Owner. 
Owner's acceptance shall not be withheld without reasonable cause. The penal sum of the bonds shall 
each be one hundred percent (100%) of the original Contract Price. Constructor shall endeavor to keep 
its surety advised of changes potentially impacting the Contract Time and Contract Price, though 
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Constructor shall require that its surety waives any requirement to be notified of any alteration or 
extension of time. 
 

ARTICLE 11 SUSPENSION, NOTICE TO CURE, AND TERMINATION 
 
11.1 SUSPENSION BY OWNER FOR CONVENIENCE 
 

11.1.1 OWNER SUSPENSION Should Owner order Constructor in writing to suspend, delay, or 
interrupt the performance of the Work for the convenience of Owner and not due to any act or 
omission of Constructor or any person or entity for whose acts or omissions Constructor may be 
liable, then Constructor shall immediately suspend, delay, or interrupt that portion of the Work for the 
time period ordered by Owner. 

 
11.1.2 Any action taken by Owner that is permitted by any other provision of the Contract 
Documents and that results in a suspension of part or all of the Work does not constitute a 
suspension of Work under this section. 

 
11.2  NOTICE TO CURE A DEFAULT If Constructor fails to supply enough qualified workers, proper 
materials, or equipment to maintain the approved Schedule of the Work, or fails to make prompt payment 
to its workers, Subcontractors, or Suppliers, disregards a Law or orders of any public authority having 
jurisdiction, or is otherwise guilty of a material breach of a provision of this Agreement, Constructor may 
be deemed in default.  
 

11.2.1 After receiving Owner’s written notice, if Constructor fails within seven (7) Days after receipt 
of written notice from Owner to commence and continue satisfactory correction of such default with 
diligence and promptness, then Owner shall give Constructor a second notice to correct the default 
within three (3) Business Days after receipt. The second notice to Constructor, and if applicable, the 
surety, may include, that Owner intends to terminate this Agreement for default absent appropriate 
corrective action. 
 
11.2.2 If Constructor fails to promptly commence and continue satisfactory correction of the default 
following receipt of such second notice, Owner without prejudice to any other rights or remedies 
may: (a) take possession of the Worksite; (b) complete the Work utilizing reasonable means; (c) 
withhold payment due to Constructor; and (d) as Owner deems necessary, supply workers and 
materials, equipment, and other facilities for the satisfactory correction of the default, and charge 
Constructor the costs and expenses, including reasonable Overhead, profit, and attorneys' fees. 
 
11.2.3 In the event of an emergency affecting the safety of persons or property, Owner may 
immediately commence and continue satisfactory correction of such default without first giving 
written notice to Constructor, but shall give Constructor prompt written notice subsequent to the 
commencement and/or continuation of said emergency correction. 

 
11.3 OWNER'S RIGHT TO TERMINATE FOR DEFAULT 
 

11.3.1 TERMINATION BY OWNER FOR DEFAULT Upon expiration of the second notice period to 
cure pursuant to §11.2 and absent appropriate corrective action, Owner may terminate this 
Agreement by written notice. Termination for default is in addition to any other remedies available to 
Owner under §11.2.  
 
11.3.2 USE OF CONSTRUCTOR'S MATERIALS, SUPPLIES, AND EQUIPMENT If Owner or Others 
perform work under §11.3, Owner shall have the right to take and use any materials and supplies for 
which Owner has paid and located at the Worksite for the purpose of completing any remaining 
Work. Owner and others performing work under §11.3 shall also have the right to use construction 



 

 
30 

 
ConsensusDocs® 200 - Standard Agreement and General Conditions Between Owner and Constructor - © 2011, Revised 2017. 
THIS DOCUMENT MAY HAVE BEEN MODIFIED. The ConsensusDocs technology platform creates a redline comparison to the standard 
language which the purchaser of this contract is authorized to share for review purposes. Consultation with legal and insurance counsel 
are strongly encouraged. You may only make copies of finalized documents for distribution to parties in direct connection with this contract. 
Any other uses are strictly prohibited. 

tools and equipment located on the Worksite and belonging to the Constructor or Subcontractors for 
the purpose of completing the remaining Work, but only after Constructor’s written consent. If Owner 
uses Constructor’s construction tools and equipment in accordance with this subsection, then Owner 
shall indemnify, defend, and hold harmless Constructor and applicable Subcontractors and the 
agents, officers, directors, and employees of each of them, from and against all claims, damages, 
losses, costs, and expenses, including but not limited to reasonable attorneys' fees, costs, and 
expenses incurred in connection with Owner’s use of Constructor’s or applicable subcontractor’s 
construction tools and equipment. Immediately upon completion of the Work, any remaining 
materials, supplies, or equipment not consumed or incorporated in the Work shall be returned to 
Constructor in substantially the same condition as when they were taken, reasonable wear and tear 
excepted. 
 
11.3.3 If Constructor files a petition under the Bankruptcy Code, this Agreement shall terminate if:  
(a) Constructor or Constructor's trustee rejects the Agreement; (b) a default occurred and 
Constructor is unable to give adequate assurance of required performance; or (c) Constructor is 
otherwise unable to comply with the requirements for assuming this Agreement under the applicable 
provisions of the Bankruptcy Code. 
 
11.3.4 Owner shall make reasonable efforts to mitigate damages arising from Constructor default, 
and shall promptly invoice Constructor for all amounts due pursuant to §11.2 and §11.3. 

 
11.4 TERMINATION BY OWNER FOR CONVENIENCE 
 

11.4.1 Upon Constructor’s receipt of Owner’s written notice from Owner, Owner may, without cause, 
terminate this Agreement. Constructor shall immediately stop the Work, follow Owner's instructions 
regarding shutdown and termination procedures, and strive to minimize any further costs. 
 
11.4.2 If Owner terminates this Agreement for convenience, Constructor shall be paid: (a) for the 
Work performed to date including Overhead and profit; (b) for all demobilization costs and costs 
incurred resulting from termination, but not including Overhead or profit on Work not performed; (c) 
reasonable attorneys’ fees and costs related to termination; and (d) a premium as follows: none. 

 
11.5 CONSTRUCTOR'S RIGHT TO TERMINATE 
 

11.5.1 Seven (7) Days' after Owner’s receipt of written notice from Constructor, Constructor may 
terminate this Agreement if the Work has been stopped for a thirty (30) Day period through no fault 
of Constructor, its officers, directors, members, consultant, agents, and employees, Subcontractors, 
Suppliers, or anyone employed directly or indirectly by any of them for any of the following reasons: 

 
(a) under court order or order of other governmental authorities having jurisdiction; 
(b) as a result of the declaration of a national emergency or other governmental act 

during which, through no act or fault of Constructor, its Subcontractors, 
Suppliers, Subsubcontractors, or anyone employed directly or indirectly by any of 
them, materials are not available; or  

(c) suspension by Owner for convenience pursuant to §11.1. 
 

11.5.2 In addition, upon seven (7) Days' written notice to Owner and an opportunity to cure within 
three (3) Days, Constructor may terminate this Agreement if Owner: 

 
11.5.2.1 fails to furnish reasonable evidence pursuant to §4.2 that sufficient funds are 
available and committed for Project financing; or 
 
11.5.2.2 assigns this Agreement over Constructor's reasonable objection; or 
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11.5.2.3 fails to pay Constructor in accordance with this Agreement and Constructor has 
stopped Work in compliance with §9.5; or 
 
11.5.2.4 otherwise materially breaches this Agreement. 
 

11.5.3 Upon termination by Constructor in accordance with §11.5.2, Constructor is entitled to 
recover from Owner payment for all Work executed and for any proven loss, cost, or expense in 
connection with the Work, including all demobilization costs plus reasonable Overhead and profit on 
Work not performed. 

 
11.6 OBLIGATIONS ARISING BEFORE TERMINATION Even after termination, the provisions of this 
Agreement still apply to any Work performed, payments made, events occurring, costs charged or 
incurred, or obligations arising before the termination date. 
 

ARTICLE 12 DISPUTE AND RESOLUTION 
 
12.1 WORK CONTINUANCE AND PAYMENT Constructor shall continue the Work and maintain the 
Schedule of the Work during any dispute mitigation or resolution procedure. If Constructor continues to 
perform, Owner shall continue to make payments in accordance with this Agreement. 
 
12.2 DIRECT DISCUSSIONS If the Parties cannot reach resolution on a matter relating to or arising out 
of this Agreement, the Parties shall endeavor to reach resolution through good faith direct discussions 
between the Parties' representatives, who shall possess the necessary authority to resolve such matter 
and who shall record the date of first discussions. If the Parties' representatives are not able to resolve 
such matter within five (5) Business Days from the date of first discussion, the Parties' representatives 
shall immediately inform senior executives of the Parties in writing that a resolution could not be reached. 
Upon receipt of such notice, the senior executives of the Parties shall meet within five (5) Business Days 
to endeavor to reach resolution. If the dispute remains unresolved after fifteen (15) Days from the date of 
first discussion, the Parties shall submit such matter to the dispute mitigation and dispute resolution 
procedures selected below. 
 

 
ARTICLE 13 MISCELLANEOUS 

 
13.1 EXTENT OF AGREEMENT Except as expressly provided, this Agreement is for the exclusive benefit 
of the Parties, and not for the benefit of any third party. This Agreement represents the entire and 
integrated agreement between the Parties, and supersedes all prior negotiations, representations, or 
agreements, either written or oral.  
 
13.2 ASSIGNMENT Except as to the assignment of proceeds, the Parties shall not assign their interest in 
this Agreement without the written consent of the other. The terms and conditions of this Agreement shall 
be binding upon both Parties, their partners, successors, assigns, and legal representatives. Neither 
Party shall assign the Agreement as a whole without written consent of the other except that Owner may 
assign the Agreement to a wholly owned subsidiary of Owner when Owner has fully indemnified 
Constructor or to an institutional lender providing construction financing for the Project as long as the 
assignment is no less favorable to Constructor than this Agreement. If such assignment occurs, 
Constructor shall execute any consent reasonably required. In such event, the wholly owned subsidiary or 
lender shall assume Owner's rights and obligations under the Contract Documents. If either Party 
attempts to make such an assignment, that Party shall nevertheless remain legally responsible for all 
obligations under this Agreement, unless otherwise agreed by the other Party. 
 
13.3 GOVERNING LAW The law in effect at the location of the Project shall govern this Agreement. 
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13.4 SEVERABILITY The partial or complete invalidity of any one or more provisions of this Agreement 
shall not affect the validity or continuing force and effect of any other provision. 

 
13.5 NOTICE Unless changed in writing, a Party’s address indicated in Article 1 shall be used when 
delivering notice to a physical address. Except for Agreement termination and as otherwise specified in 
the Contract Documents, notice is effective upon transmission by any effective means, including U.S. 
postal service and overnight delivery service. 
 
13.6 NO WAIVER OF PERFORMANCE Either Party’s failure to insist upon any, in any one or more 
instances, on the performance of any of the terms, covenants, or conditions of this Agreement, or to 
exercise any of its rights, shall not be construed as a waiver or relinquishment of such term, covenant, 
condition, or right with respect to further performance or any other term, covenant, condition, or right. 
 
13.7 TITLES The titles given to the articles are for ease of reference only and shall not be relied upon or 
cited for any other purpose. 
 
13.8 JOINT DRAFTING The Parties expressly agree that this Agreement was jointly drafted, and that 
both had opportunity to negotiate its terms and to obtain the assistance of counsel in reviewing its terms 
before execution. Therefore, this Agreement shall be construed neither against nor in favor of either 
Party, but shall be construed in a neutral manner. 
 

ARTICLE 14 CONTRACT DOCUMENTS 
 
14.1 EXISTING CONTRACT DOCUMENTS 

 
14.1.1 The Contract Documents in existence at the time of execution of this Agreement are as 
follows: 
 

(a) Drawings: See Exhibit C 
(b) Specifications: See Plans and Exhibit D 
(c) Addenda: None 

 
14.2 INTERPRETATION OF CONTRACT DOCUMENTS 

 
14.2.1 The drawings and specifications are complementary. If Work is shown only on one but not on 
the other, Constructor shall perform the Work as though fully described on both. 
 
14.2.2 In case of conflicts between the drawings and specifications, the specifications shall govern. 
In any case of omissions or errors in figures, drawings, or specifications, Constructor shall 
immediately submit the matter to Owner for clarification. Subject to an equitable adjustment in 
Contract Time or Contract Price pursuant to ARTICLE 8, or a dispute mitigation and resolution, 
Owner's clarifications are final and binding. 
 
14.2.3 Where figures are given, they shall be preferred to scaled dimensions. 
 
14.2.4 Unless otherwise specifically defined in this Agreement, any terms that have well-known 
technical or trade meanings shall be interpreted in accordance with their well-known meanings. 
 

14.3 ORDER OF PRECEDENCE  In case of any inconsistency, conflict, or ambiguity among the Contract 
Documents, the documents shall govern in the following order: (a) Change Orders and written 
amendments to this Agreement; (b) this Agreement; (c) subject to §14.2.2 the drawings (large scale 
governing over small scale), specifications, and addenda issued and acknowledged before Agreement 
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execution or signed by both Parties; (d) information furnished by Owner pursuant to §3.13.4 or 
designated as a Contract Document in §14.1; (e) other Contract Documents listed in this Agreement. 
Among categories of documents having the same order of precedence, the term or provision that includes 
the latest date shall control.  
 
OWNER: The Classical Education Management LLC 
 
BY: __________________________   NAME:  ______________________ TITLE:   _________________ 

WITNESS: ____________________   NAME:  ______________________ TITLE:   _________________ 

CONSTRUCTOR: Summit Construction Management Group, LLC 

BY: __________________________   NAME:  ______________________ TITLE:   _________________ 

WITNESS: ____________________   NAME:  ______________________ TITLE:   _________________ 

 
END OF DOCUMENT. 
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$[XXX] 

Capital Trust Agency 

Educational Facilities Revenue Bonds 

(Pineapple Cove Classical Academy at West 

Melbourne, Inc. Project) 

Series 2018A 

 

$[YYY] 

Capital Trust Agency 

Taxable Educational Facilities Revenue Bonds 

(Pineapple Cove Classical Academy at West 

Melbourne, Inc. Project) 

Series 2018B 

 

BOND PURCHASE AGREEMENT 

January [12], 2018 

 

Capital Trust Agency 

Gulf Breeze, Florida 

 

Pineapple Cove Classical Academy at West Melbourne, Inc. 

Palm Bay, Florida 

 

Ladies and Gentlemen: 

BB&T Capital Markets, a division of BB&T Securities, LLC (the "Underwriter") hereby 

offers to purchase, upon the terms and conditions hereinafter specified, the Capital Trust Agency 

Educational Facilities Revenue Bonds (Pineapple Cove Classical Academy at West Melbourne, 

Inc. Project), Series 2018A, in the aggregate principal amount of $[XXX] (the "Series 2018A 

Bonds") and the Capital Trust Agency Taxable Educational Facilities Revenue Bonds (Pineapple 

Cove Classical Academy at West Melbourne, Inc. Project), Series 2018B, in the aggregate 

principal amount of $[YYY] (the "Series 2018B Bonds" and together with the Series 2018A 

Bonds, the "Bonds"), to be issued by the Capital Trust Agency (the "Issuer"), a legal entity and 

public agency of the State of Florida, organized and existing under the provisions of Chapter 

163, Part I, Chapter 166, Part II, Chapter 617, Florida Statutes, as amended; Ordinance No. 05-

97 duly enacted by the City Council of the City of Gulf Breeze, Florida ("Gulf Breeze"), on July 

7, 1997, as amended, restated and supplemented by Ordinance Nos. 04-00, 05-01 and 10-11 duly 

enacted on May 15, 2000, May 7, 2001 and September 6, 2011, respectively; Ordinance 2-00 

duly enacted by the Town Council of the Town of Century, Florida ("Century"), on August 7, 

2000, as amended and supplemented by Ordinance Nos. 1-01 and 5-11 duly enacted on May 7, 

2001 and October 3, 2011, respectively; and the Interlocal Agreement dated as of August 2, 

1999, between Gulf Breeze and Century, as amended and supplemented, particularly as amended 

and supplemented by Amendment No. 88 to the Interlocal Agreement dated December 18, 2017, 

with powers as a "local agency" under Chapter 159, Part II, Florida Statutes, and other applicable 

provisions of law (collectively, the "Act").  Upon acceptance of this offer by all of you, this 

Bond Purchase Agreement will be binding upon all of us.  This offer will expire at 12:00 p.m. 

Eastern time, on January [12], 2018. 

Section 1. General.  The Bonds will be dated as of their date of issue, and will be 

issued and secured pursuant to an Indenture of Trust, dated as of January 1, 2018 (the 

"Indenture"), by and between the Issuer and Wilmington Trust, N.A., as trustee (the "Trustee").  

Proceeds of the Bonds will be loaned by the Issuer to Pineapple Cove Classical Academy at 
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West Melbourne, Inc. f/k/a Pineapple Cove Classical Academy - North Campus, Inc. (the 

"Borrower"), a not-for-profit corporation duly organized and existing under the laws of the State 

of Florida, pursuant to a Loan Agreement dated as of January 1, 2018 (the "Loan Agreement"), 

by and between the Issuer and the Borrower, and used by the Borrower to finance or refinance, 

including through reimbursement, (i) acquisition of approximately 17 acres of land and the 

acquisition, construction, improvement, installation and equipping thereon of an approximately 

50,000 square foot charter school facility to accommodate approximately 800 students at full 

occupancy, including related facilities, fixtures, furnishings and equipment (the "Facilities"), to 

be known as Pineapple Cove Classical Academy at West Melbourne (the "School"), located in 

the Sawgrass Lakes master planned community north of Norfolk Parkway and west of Shallow 

Creek Boulevard, in West Melbourne, Brevard County, Florida, which charter school facility 

will be owned by the Borrower and operated by The Classical Education Management LLC, a 

Florida limited liability Company, as a K-8 charter school (collectively, the "Project"); (ii) 

funding capitalized interest on the Bonds, and (iii) payment of certain costs of issuing the Bonds. 

The Borrower's payment obligations under the Loan Agreement will be evidenced by the 

Borrower's Series 2018A Promissory Note, executed by the Borrower in the aggregate principal 

amount of $[XXX], and made payable to the order of the Issuer and assigned to the Trustee and 

the Borrower's Series 2018B Promissory Note, executed by the Borrower in the aggregate 

principal amount of $[YYY], and made payable to the order of the Issuer and assigned to the 

Trustee (collectively, the "Promissory Notes"). 

The Borrower operates the School pursuant to the Charter dated as of May 23, 2017 (the 

"Charter"), by and between The School Board of Brevard County, Florida, and the Borrower. 

Pursuant to a Management Agreement dated July 1, 2017 (the "Management Contract") 

between the Borrower and The Classical Education Management LLC, a Florida limited liability 

company (the "Manager"), the Borrower contracts with the Manager for administrative services. 

On the date of issuance of the Bonds, the Borrower will acquire the Facilities for a 

purchase price of $1,000,000 from an unrelated third party pursuant to a Real Estate Contract 

effective July 14, 2017, and assigned to the Borrower by the Manager (the "Purchase 

Agreement").   

The Borrower will deliver a Mortgage, Assignment of Rents, Fixture Filing and Security 

Agreement (Florida) dated January [18], 2018 (the "Mortgage"), by the Borrower, as mortgagor, 

in favor of the Trustee, as mortgagee, creating a lien on the Facilities in favor of the Trustee. 

The Bonds are payable solely from amounts pledged to the Trustee pursuant to the 

Indenture (collectively, the "Trust Estate"), including: (a) the rights, title and interests of the 

Issuer under the Loan Agreement, except the Issuer's Unassigned Rights; (b) the rights, title and 

interests of the Issuer in the Project, subject to Permitted Encumbrances, except the Issuer's 

Unassigned Rights; (c) the Revenues and all rights, title and interests of the Issuer in the Pledged 

Assets and the Pledged Revenues, subject to Permitted Encumbrances, except the Issuer's 

Unassigned Rights; (d) the rights, title and interests of the Issuer and the Borrower under the 

Promissory Notes; (e) the Mortgage, subject to Permitted Encumbrances; (f) all Funds created in 

the Indenture (other than the Cost of Issuance Fund, the Tax and Insurance Escrow Fund and the 
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Rebate Fund), except for (i) moneys or obligations deposited with or paid to the Trustee for the 

payment or redemption of Bonds that are no longer deemed to be Outstanding under the 

Indenture, (ii) all trust accounts containing all insurance and condemnation proceeds, and (iii) all 

Revenues payable to the Trustee for the payment of fees and expenses of the Issuer pursuant to 

the Loan Agreement and the Indenture, subject only to the provisions of the Indenture permitting 

the application thereof for the purposes and on the terms and conditions set forth in the 

Indenture; and (g) any and all other interests in real or personal property of every name and 

nature from time to time hereafter by delivery or by writing of any kind specifically mortgaged, 

pledged or hypothecated, as and for additional security under the Indenture by the Issuer or by 

anyone on its behalf or with its written consent in favor of the Trustee.  

The Preliminary Direct Purchase Memorandum, dated the date hereof (the "Preliminary 

Direct Purchase Memorandum"), in connection with the offering of the Bonds has been prepared, 

providing information, on a preliminary basis, in connection with the limited public offering and 

sale of the Bonds.  If the terms hereof are accepted by the Issuer and the Borrower, as soon as 

practicable there shall be prepared a Direct Purchase Memorandum substantially in the same 

form as the Preliminary Direct Purchase Memorandum, to be distributed in connection with such 

limited public offering.  The Direct Purchase Memorandum, together with any and all 

amendments and supplements thereto which may be approved by the Borrower and the 

Underwriter from time to time therewith, are referred to herein collectively as the "Direct 

Purchase Memorandum."  The Direct Purchase Memorandum, in its initial form and excluding 

any subsequent amendment or supplement, shall state the offering prices or yields at which the 

Underwriter shall initially offer the Bonds, but the Underwriter, in its discretion and without 

prior notice to the Borrower or the Issuer, shall have the right to vary such offering prices or 

yields and to allow concessions or discounts from the offering price in sales to other securities 

dealers. 

Each of the Issuer and the Borrower acknowledges and agrees that (i) the purchase and 

sale of the Bonds pursuant to this Bond Purchase Agreement is an arm's-length commercial 

transaction among the Issuer, the Borrower and the Underwriter, (ii) in connection with such 

transaction, the Underwriter is acting solely as a principal and not as an advisor (including, 

without limitation, a Municipal Advisor (as such term is defined in Section 975(e) of the 

Dodd-Frank Wall Street Reform and Consumer Protection Act)), an agent or a fiduciary of the 

Issuer or the Borrower, (iii) the Underwriter has not assumed (individually or collectively) (a) a 

fiduciary responsibility in favor of the Issuer or the Borrower with respect to the offering of the 

Bonds or the process leading thereto (whether or not the Underwriter has advised or is currently 

advising the Issuer or the Borrower  on other matters) or (b) any other obligation to the Issuer or 

the Borrower except the obligations expressly set forth in this Bond Purchase Agreement, (iv) 

the Issuer and the Borrower  have consulted with their own legal and other professional advisors 

to the extent they deemed appropriate in connection with the offering of the Bonds and (v) the 

Underwriter has financial and other interests that differ from those of the Issuer and the 

Borrower. 

Capitalized terms used but not defined herein shall have the meanings provided in the 

Indenture and the Loan Agreement unless the context clearly requires otherwise. 
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Section 2. Bond Terms.  The Bonds shall have such terms as are provided in the 

Indenture.  The Bonds shall have the principal amounts, maturity dates, interest rates and prices, 

and optional redemption terms as set forth in Exhibit A hereto.   

It is intended that the proceeds of the Bonds will be expended so that the interest on the 

Series 2018A Bonds will be excludable from the gross income of the holders thereof for federal 

income tax purposes and that the Bonds may be underwritten by the Underwriter without 

registration of any security under the Securities Act of 1933, as amended (the "Securities Act") or 

qualification of the Indenture under the Trust Indenture Act of 1939, as amended (the "Trust 

Indenture Act").  In order that interest on the Series 2018A Bonds is excludable from the gross 

income of the holders thereof for federal income tax purposes, the Issuer and the Borrower will, on 

the date of issuance of the Bonds, execute and deliver a Tax Certificate and Agreement, dated the 

date of issuance of the Bonds (the "Tax Certificate").   

The Bonds are being issued in book-entry form, and the parties acknowledge that, where 

appropriate, references herein to Bonds shall mean book-entry interests therein. 

Section 3. Representations and Warranties of the Borrower.  

(a) The Borrower makes the following representations and warranties to the Issuer 

and the Underwriter and acknowledges that such representations may be relied upon by the 

Underwriter, the Issuer, Rosemawr, counsel for the same and Bond Counsel: 

(i) the Borrower is a not-for-profit corporation duly organized and in good 

standing under the laws of the State of Florida, is authorized by the laws of such State 

applicable as of the date hereof to own and operate the Facilities as charter school 

facilities, has power to enter into and to perform and observe the covenants and 

agreements on its part contained in the Loan Agreement; the Mortgage; the Promissory 

Notes; the Tax Certificate; the Charter; the Management Contract; the Purchase 

Agreement; the Continuing Disclosure Agreement dated as of January 1, 2018, between 

the Borrower and Digital Assurance Certification, LLC, as dissemination agent; this 

Bond Purchase Agreement; the __________, as amended, by and between Borrower, as 

owner, and Summit Construction Management Group, LLC ("Contractor"), as contractor; 

the letter agreement dated August 10, 2017, and revised August 16, 2017, between the 

Contractor and Kasper Architecture & Development Inc., as assigned to the Borrower; 

the Construction Disbursement and Monitoring Agreement dated as of January [18], 

2018, by and between the Borrower and __________; and the Assignment of Contract 

Documents from the Borrower to the Trustee, dated January 1, 2018 (the "Assignment of 

Contract Documents") (collectively, the "Borrower Documents"); 

(ii) the Borrower has full power and authority to execute and deliver the 

Borrower Documents and the Direct Purchase Memorandum and to carry out the terms of 

the Borrower Documents, and each such agreement, when executed and delivered by the 

Borrower, will have been duly and validly authorized, executed and delivered by the 

Borrower, and, assuming due authorization, execution and delivery by the other parties 

hereto and thereto, will be valid and binding obligations of the Borrower, enforceable 

against the Borrower in accordance with their respective terms, except as limited by 
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bankruptcy, insolvency, liquidation, moratorium, readjustment of debt, reorganization or 

similar laws relating to the enforcement of creditors' rights generally; 

(iii) the execution and delivery of the Borrower Documents and the Direct 

Purchase Memorandum and the consummation of the transactions contemplated herein 

and therein and the performance of its obligations under the Borrower Documents by the 

Borrower will not violate any existing law or regulation or conflict with, result in a 

breach of any of the terms of or constitute a default under the Borrower's articles of 

incorporation or bylaws, any judgment, decree, order, statute, rule or regulation applicable 

to the Borrower, the Facilities, or the Project or, to any material extent, any indenture, 

mortgage, deed of trust, lease or other agreement or instrument to which the Borrower is 

a party or by which the Borrower, the Facilities, or the Project is bound (including any of 

the Borrower Documents), or result in the creation or imposition of any lien, charge or 

encumbrance of any nature whatsoever upon any of the property or assets of the 

Borrower under the terms of any instrument or agreement except for the Indenture, the 

Loan Agreement, the Mortgage, and Permitted Encumbrances; 

(iv) the Borrower is not and will not on the Closing Date be in violation of any 

provision of or in default under any judgment, decree, order, statute, rule or regulation 

applicable to the Borrower, the Facilities, or the Project or, to any material extent, 

indenture, mortgage, deed of trust, lease or other agreement or instrument to which the 

Borrower is a party or by which the Borrower, the Facilities, or the Project is bound 

(including any of the Borrower Documents).  There is no provision in any such judgment, 

decree, order, statute, rule, regulation, indenture, mortgage, deed of trust, lease or other 

agreement or instrument that materially adversely affects the Borrower, the Facilities, or 

the Project; 

(v) the Borrower has obtained, or will obtain on or before the date required 

therefor, all licenses, authorizations, permits and approvals from applicable local, state 

and federal governmental agencies necessary to operate, or cause to be operated, the 

Facilities as charter school facilities as contemplated by the Borrower Documents.  The 

Borrower knows of no reason that such licenses, authorizations, permits and approvals 

will not be issued or issued in a timely manner.  Except as otherwise disclosed in the 

Direct Purchase Memorandum, no approval, authorization, consent or other order of any 

public board or body not presently obtained or which will not be obtained by the Closing 

Date is required for the transactions contemplated hereby (other than such notices and 

filings, if any as may be required under the securities or Blue Sky laws of any 

jurisdiction, and other than such approvals and permits required in connection with the 

Facilities or the Project which can be obtained or are required only following the Closing 

Date); 

(vi) as of the date hereof, there is no litigation or proceeding that has been 

served on the Borrower, or is otherwise pending or threatened against or affecting the 

Borrower that challenges the validity, permissibility or enforceability of the Borrower 

Documents or the transactions contemplated by this Bond Purchase Agreement or the 

Direct Purchase Memorandum, and there is no action, suit, proceeding, inquiry or 

investigation at law or in equity or before or by any court or administrative body that has 
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been served on the Borrower or is otherwise pending or threatened against or affecting 

the Borrower, or, to the best of the Borrower's knowledge is there any basis therefor, 

wherein an unfavorable decision, ruling or finding would have a material adverse effect 

on the condition, financial or otherwise, of the Borrower or the transactions contemplated 

by this Bond Purchase Agreement and the Direct Purchase Memorandum, or would have 

an adverse effect on the validity or enforceability of the Borrower Documents or any 

material agreement or instrument by which the Borrower is or may be bound or which 

would in any way adversely affect the existence or power of the Borrower or the 

exclusion from gross income for federal income tax purposes of interest on the Series 

2018A Bonds; 

(vii) the representations and warranties of the Borrower contained in the 

Borrower Documents are true and correct as of the date hereof and will be true and 

correct on the Closing Date; 

(viii) the Borrower has or shall have as of the Closing Date a good and 

marketable fee simple interest in the Facilities, free from all encumbrances except 

Permitted Encumbrances, and such interest shall remain in the Borrower so long as the 

Bonds remain Outstanding, except as otherwise provided herein; 

(ix) the Borrower is in possession of a Phase I Environmental Site Assessment 

that was performed on the Facilities, and such assessment has not revealed any 

contamination of the Facilities or any violation of any rules or regulations of the 

Environmental Protection Agency or any other Environmental Law;  

(x) the Borrower (1) has applied for recognition by the Internal Revenue 

Service as an organization described in Section 501(c)(3) of the Code but not a private 

foundation as defined in Section 509(a) of the Code and (2) is in compliance with all 

statements of fact contained in such application (it being specifically represented by the 

Borrower hereby that the facts and circumstances which form the basis for such 

application continue to exist); 

(xi) the Borrower is an organization (1) organized and operated exclusively for 

charitable and educational purposes and not for pecuniary profit, and (2) no part of the 

net earnings of which inure to the benefit of any Person, private stockholder or 

individual, all within the meaning of the Securities Act and the Securities and Exchange 

Act of 1934, as amended (the "Exchange Act"), respectively;  

(xii) to the knowledge of the Borrower, after due inquiry, there exists no default 

or any condition or event which would constitute, with the passage of time or the giving 

of notice, or both, a default hereunder, under any of the Borrower Documents or the 

Indenture; 

(xiii) the statements and information contained in the Preliminary Direct 

Purchase Memorandum (other than forward-looking statements which are by their nature 

merely predictions, and information appearing under the headings "THE ISSUER" and 

"LITIGATION – The Issuer," as to which no representations are made) are, as of the date 
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thereof, and in the Direct Purchase Memorandum are, as of the date hereof and, at all 

times subsequent hereto up to and including the Closing Date, will be, complete and 

accurate in all material respects. The statements and information in the Preliminary 

Direct Purchase Memorandum (other than information appearing under the headings 

"THE ISSUER" and "LITIGATION – The Issuer") did not, as of the date thereof, and in 

the Direct Purchase Memorandum do not, as of the date hereof, shall not contain any 

untrue statement of a material fact or omit to state any material fact required to be stated 

therein or necessary to make the statements therein, in light of the circumstances under 

which they are made, not misleading. The Borrower covenants that it will not authorize 

or provide the inclusion of any information or statements in any supplement or 

amendment to the Direct Purchase Memorandum that contain any untrue statement of a 

material fact or omit to state any material fact required to be stated therein or necessary to 

make the statements therein, in light of the circumstances under which they are made, not 

misleading; 

(xiv) the financial projections included in Appendix B to the Preliminary Direct 

Purchase Memorandum and the Direct Purchase Memorandum present a reasonable 

projection of the matters included in such financial projections and are based on 

reasonable assumptions, and the other forward-looking statements in the Preliminary 

Direct Purchase Memorandum and the Direct Purchase Memorandum are based on 

reasonable assumptions; 

(xv) the governing body of the Borrower has reviewed and approved the 

information in the Preliminary Direct Purchase Memorandum and hereby authorizes the 

Preliminary Direct Purchase Memorandum and the Direct Purchase Memorandum to be 

used by the Underwriter in connection with the limited public offering and sale of the 

Bonds.  The Borrower hereby approves the forms of, and consents to and ratifies the 

Underwriter's use of, the Preliminary Direct Purchase Memorandum and the Direct 

Purchase Memorandum, in connection with the limited public offering and sale of the 

Bonds and in connection with any "Blue Sky" qualifications.  The Borrower hereby 

confirms that it does not object to the distribution of the Preliminary Direct Purchase 

Memorandum and the Direct Purchase Memorandum in electronic form.  The Borrower 

shall, within seven days after the date of execution hereof, provide sufficient copies of the 

Direct Purchase Memorandum for the Underwriter to provide such copies to potential 

customers on request and to comply with the rules of the Municipal Securities 

Rulemaking Board;  

(xvi) the Borrower represents and warrants that, except for those matters 

discussed generally in the Preliminary Direct Purchase Memorandum and the Direct 

Purchase Memorandum under the caption "BONDHOLDERS' RISKS" it knows of no 

event or circumstance which presently appears likely to occur which would cause it not to 

have the economic ability to meet all the obligations imposed on it under the Borrower 

Documents;  

(xvii) the Borrower is not in default in the payment of principal of or premium, 

if any, or interest on any obligation issued by it;  
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(xviii) the Borrower has received, and there are currently in full force and effect, 

or will receive on or before the date required therefor, all permits, licenses, franchises, 

accreditations and certifications necessary, including but not limited to the Charter, (i) to 

conduct its businesses as those businesses are being conducted currently, as described in 

the Direct Purchase Memorandum and (ii) to acquire the Facilities.  The Borrower knows 

of no reason that such permits, licenses, franchises, accreditations and certifications will 

not be issued or issued in a timely manner.  Except as otherwise disclosed in the Direct 

Purchase Memorandum, no permit, license, franchise, accreditation or certification not 

presently obtained or which will not be obtained by the Closing Date is required for the 

transactions contemplated hereby (other than such approvals and permits required in 

connection with the Facilities or the Project which can be obtained or are required only 

following the Closing Date); 

(xix) prior to the Closing, the Borrower will not incur any material liabilities, 

direct or contingent, payable from or secured by any of the Pledged Revenues or Pledged 

Assets which will secure the Bonds without the prior written approval of the Underwriter 

and Rosemawr;  

(xx) substantially all the proceeds from the sale of the Bonds will be used in the 

manner provided in the Loan Agreement and the Indenture, and the Borrower will not 

take or omit to take any action or omission, or permit any action or omission, which 

action or omission will in any way cause the proceeds from the sale of Series 2018A 

Bonds to be applied in a manner contrary to that provided in the Loan Agreement and the 

Indenture or that could cause interest on the Series 2018A Bonds to be included in gross 

income of the holders thereof for federal income tax purposes;  

(xxi) except those portions of the Preliminary Direct Purchase Memorandum 

and the Direct Purchase Memorandum under the captions "THE ISSUER" and 

"LITIGATION – The Issuer," each of the Preliminary Direct Purchase Memorandum and 

the Direct Purchase Memorandum is hereby deemed final by the Borrower as of its date 

within the meaning of paragraph (b)(1) of Rule 15c2-12, and the Borrower acknowledges 

the use by the Underwriter, prior to the date hereof, of the Preliminary Direct Purchase 

Memorandum in connection with the limited public offering and sale of the Bonds;  

(xxii) the Borrower has not been in default at any time after December 31, 1975, 

as to principal or interest with respect to any obligation issued or guaranteed by the 

Borrower; 

(xxiii) in the past five years, the Borrower has not been subject to any 

undertakings in a written contract or agreement specified in paragraph (b)(5)(i) of Rule 

15c2-12; 

(xxiv) the Charter is in full force and effect, and the Borrower is not in default or 

violation of any provision of the Charter; and 

(xxv) any certificates in connection with the issuance of the Bonds signed by or 

on behalf of the Borrower or any of its officers, directors, agents or employees and 
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delivered to the Underwriter, the Trustee, Rosemawr or the Issuer on or prior to the 

Closing Date, and any representation of the Borrower in the Borrower Documents shall 

be deemed a representation and warranty by the Borrower to the Issuer, Rosemawr and 

the Underwriter as to the truth of the statements therein contained and may be relied upon 

by the Issuer, Rosemawr and the Underwriter and counsel for the same and Bond 

Counsel. 

Section 4. Representations and Warranties of the Issuer.  The Issuer makes the 

following representations and warranties to the Borrower and the Underwriter and acknowledges 

that such representations may be relied upon by the Underwriter, the Borrower, Rosemawr, 

counsel for the same and Bond Counsel: 

(a) on the date hereof and on the Closing Date, to the best of the Issuer's knowledge 

the statements and information contained in the Preliminary Direct Purchase Memorandum 

under the caption "THE ISSUER" and "LITIGATION – The Issuer" are, as of the date of the 

thereof, and in the Direct Purchase Memorandum under the caption "THE ISSUER" and 

"LITIGATION – The Issuer," as of the date hereof, true and complete in all material respects, 

and such statements and information do not omit any material fact with respect to the Issuer 

which is necessary to make the statements and information therein, in light of the circumstances 

under which they are made, not misleading in any material respect, provided, however, that 

except for such statements and information, the Issuer has not confirmed, and assumes no 

responsibility for, the accuracy, sufficiency or fairness of any statements in the Preliminary 

Direct Purchase Memorandum or in the Direct Purchase Memorandum or any other written 

materials used in connection with the offer and sale of the Bonds or in any way relating to the 

Borrower or the Underwriter;  

(b) the Issuer is and will be on the Closing Date a legal entity duly created and a public 

agency duly organized and existing under the Act, with the full power and authority to issue the 

Bonds;  

(c) the Issuer is empowered and has been duly authorized to execute and deliver this 

Bond Purchase Agreement, the Bonds, the Indenture, the Loan Agreement and the Tax 

Certificate (collectively, the "Issuer Documents") and the Direct Purchase Memorandum, and to 

carry out the transactions contemplated by the foregoing documents;  

(d) the execution and delivery of the Issuer Documents has been duly authorized and 

such instruments will be, upon delivery, valid and binding obligations of the Issuer, enforceable 

in accordance with their respective terms, except that enforceability may be limited by laws 

relating to bankruptcy, reorganization, insolvency, moratorium or other similar laws affecting the 

rights of creditors, by the exercise of judicial discretion in accordance with general principles of 

equity, and by matters of public policy;  

(e) when delivered to and paid for by the Underwriter at the Closing Date in 

accordance with the provisions of this Bond Purchase Agreement, the Bonds will have been duly 

authorized, executed, authenticated, issued and delivered and will constitute valid and binding 

limited obligations of the Issuer entitled to the benefits of the Indenture and payable from the 

sources therein specified;  
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(f) the execution and delivery of the Issuer Documents and the Bonds and 

compliance with the provisions hereof and thereof, under the circumstances contemplated herein 

and therein, do not and will not in any material respect conflict with or constitute on the part of 

the Issuer a breach of or default (with due notice or the passage of time or both) under any 

charter, agreement or other instrument to which the Issuer is a party or is bound, or under any 

applicable law, administrative rule or regulation, or any applicable court order, adjudication or 

consent decree to which the Issuer is subject or by which it or any of its properties are otherwise 

subject or bound;  

(g) to the best of its knowledge, there is no litigation, action, suit, proceeding or 

investigation of any nature before or by any court, public board or body pending, threatened, 

restraining, affecting or enjoining the issuance, sale, execution or delivery of the Bonds, the 

collection of revenues pledged under the Indenture or any proceedings of the Issuer relating 

thereto or in any way contesting or affecting the Issuer's authority for the issuance of the Bonds, 

the Issuer Documents or the Direct Purchase Memorandum or the Issuer's powers with respect 

thereto;  

(h) Resolution No. 28-17 and Resolution No. __-18, duly adopted by the Issuer on 

December 18, 2017, and January __, 2018, approving the issuance of the Bonds (collectively, the 

"Resolutions") were duly passed at meetings of the Issuer which were called and held pursuant to 

law and with all public notice required by law and at which quorums were present and acting 

throughout;  

(i) at the request and expense of the Borrower, the Issuer agrees to cooperate with the 

Underwriter and its counsel in an endeavor to qualify the Bonds for offering and sale under the 

securities or "Blue Sky" laws of such jurisdictions of the United States of America as the 

Underwriter may request; provided, however, the Issuer will not authorize the sale of the Bonds 

in any jurisdiction which requires the Issuer to qualify to transact business or consent to the 

service of process in any such jurisdictions, other than the State;  

(j) the portion of the Preliminary Direct Purchase Memorandum and the Direct 

Purchase Memorandum under the captions "THE ISSUER" and "LITIGATION – The Issuer," 

each of the Preliminary Direct Purchase Memorandum and the Direct Purchase Memorandum, 

are hereby deemed final by the Issuer as of the date of the Preliminary Direct Purchase 

Memorandum and the Direct Purchase Memorandum, respectively, within the meaning of 

paragraph (b)(1) of Rule 15c2-12, and the Issuer acknowledges the use by the Underwriter, prior 

to the date hereof, of the Preliminary Direct Purchase Memorandum in connection with the 

limited public offering and sale of the Bonds; and 

(k) the Issuer has not been in default at any time after December 31, 1975, as to 

principal or interest with respect to any obligation issued or guaranteed by the Issuer for the 

benefit of the Borrower. 

Any certificates in connection with the issuance of the Bonds signed by or on behalf of 

the Issuer or any of its officers, directors, agents or employees and delivered to the Underwriter, 

the Trustee, Rosemawr or the Borrower and any representation on the part of the Issuer 

contained in any Issuer Document shall be deemed a representation and warranty by the Issuer as 
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to the truth of the statements therein contained and may be relied upon by the Underwriter, the 

Trustee, the Borrower, Rosemawr, counsel for the same and Bond Counsel. 

The parties hereto acknowledge that no present or future officer, counsel, official, 

employee or agent of the Issuer shall be liable personally on the Bonds or be subject to any 

personal liability or accountability by reason of the issuance thereof.  No covenant, 

representation, stipulation, obligation or agreement contained in the Issuer Documents shall be 

deemed to be a covenant, representation, stipulation, obligation or agreement of any present or 

future member, counsel, officer, official, agent or employee of the Issuer in his or her individual 

capacity. 

Section 5. Representations and Warranties of the Underwriter.  The Underwriter 

makes the following representations and warranties to the Issuer and the Borrower and 

acknowledges that such representations may be relied upon by the Issuer, the Borrower, 

Rosemawr, counsel for the same, counsel for the Underwriter and Bond Counsel: 

(a) The Underwriter has full power and authority to execute and deliver this Bond 

Purchase Agreement and to carry out the terms hereof and, when executed and delivered by the 

Underwriter, this Bond Purchase Agreement will have been duly and validly authorized, 

executed and delivered by the Underwriter, and, assuming due authorization, execution and 

delivery by the other parties hereto, will be a valid and binding obligation of the Underwriter and 

will be in full force and effect, except as limited by bankruptcy, insolvency, liquidation, 

moratorium, readjustment of debt, reorganization or similar laws relating to the enforcement of 

creditors' rights generally. 

(b) The Bonds are being offered by the Underwriter only to those persons or entities 

whom the Underwriter reasonably believes to be (1) "qualified institutional buyers" as defined in 

Rule 144A promulgated under the Securities Act or (2) an "accredited investor" as defined in 

Rule 501(a) of the Securities Act.  The Bonds are expected to be purchased from the Underwriter 

by Rosemawr Management LLC ("Rosemawr").   

Section 6. Purchase, Sale and Delivery of the Bonds.  (a)  In satisfaction of the 

requirements of Section 218.385(2) and (3), Florida Statutes, the Underwriter's Negotiated Sale 

Disclosure Statement attached hereto as Exhibit E, which, by this reference thereto, is 

incorporated herein, is hereby provided in satisfaction of the requirements of Section 218.385(2) 

and (3), Florida Statutes.   

(b) On the basis of the representations and warranties contained herein and in the 

other agreements referred to herein and subject to the terms and conditions set forth herein, at the 

Closing Date (as hereinafter defined), the Issuer will sell to the Underwriter and the Underwriter 

will purchase from the Issuer all, but not less than all, of the Series 2018A Bonds at an aggregate 

purchase price of $__________ (representing the par amount of $[XXX].00, less original issue 

discount of $__________ and less the underwriting discount of $__________) and all, but not 

less than all, of the Series 2018B Bonds at an aggregate purchase price of $__________ 

(representing the par amount of $[YYY].00, less original issue discount of $__________ and less 

the underwriting discount of $__________).  Inasmuch as this purchase and sale represents a 

negotiated transaction, the Borrower and the Issuer understand, and hereby confirm, that the 
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Underwriter is not acting as a fiduciary of the Borrower or the Issuer, but rather is acting solely 

in its capacity as Underwriter for its own account.   

(c) Payment of the purchase price for the Bonds shall be made by wire or check in 

immediately available funds payable to the order of the Trustee for the account of the Issuer on 

January [18], 2018, or at such later time or date as may be agreed upon by the Issuer, the 

Borrower and the Underwriter, against delivery of the Bonds to the Underwriter or the persons 

designated by the Underwriter.  The date and time of such delivery and payment of the Bonds is 

herein called the "Closing" or the "Closing Date."  The delivery of the Bonds shall be made in 

either temporary or in definitive form (provided neither the printing of a wrong CUSIP number 

on any Bond nor the failure to print a CUSIP number thereon shall constitute cause to refuse 

delivery of any Bond) and registered in the name(s) of such owner(s) as the Underwriter shall 

designate to the Trustee.  The Bonds shall be delivered to the Trustee as custodian under The 

Depository Trust Company's FAST System. 

Section 7. Issuer's Covenants.  The Issuer shall: 

(a) so long as any Bonds are outstanding, refrain from knowingly taking any action or 

knowingly omitting to take any action, or knowingly permitting any action or omission to be 

taken with regard to which the Issuer may exercise control, which could result in the loss of the 

tax-exempt status of interest on the Series 2018A Bonds; 

(b) for a period of 25 days commencing on the Closing Date, advise the Underwriter 

promptly in connection with the offer and sale of the Bonds of the occurrence of any event of 

which it has knowledge, or the institution of any proceedings to which it is a party or of which it 

has knowledge by any governmental agency or otherwise, materially affecting the Bonds; and 

(c) observe all covenants of the Issuer in the Issuer Documents and will not issue or 

sell any bonds or obligations other than the Bonds or Additional Bonds referred to in the 

Indenture, the principal of, premium, if any, and interest on which are payable in whole or in part 

from the payments derived under the Loan Agreement or are to be secured by a first lien on, or 

pledge of, the payments under the Loan Agreement. 

Section 8. The Borrower's Covenants.  The Borrower shall: 

(a) apply the proceeds of the Bonds as provided in and subject to all of the 

terms and provisions of the Indenture, the Loan Agreement, the Mortgage and the Tax 

Certificate and will observe all covenants of it in such instruments; 

(b) take such action as may be reasonably requested to facilitate the timely 

consummation of the transactions contemplated by this Bond Purchase Agreement, 

provided that it shall not be required to become qualified to do business or subject to 

service of process in any state other than Florida; 

(c) notify the Underwriter and Rosemawr of any material adverse change in 

the business, properties or financial condition of it occurring before the Closing Date; 
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(d) not take any action or permit any action to be taken on its behalf, or cause 

or permit any circumstance within its control to arise or continue, if such action would 

adversely affect the excludability from gross income for federal income tax purposes of 

the interest on the Series 2018A Bonds;  

(e) throughout the term of the Loan Agreement, use its best efforts to operate 

its facilities in a manner which shall permit it to meet all of its obligations under the 

Borrower Documents; and 

(f) for a period of 25 days commencing on the Closing Date, advise the 

Underwriter promptly in connection with the offer and sale of the Bonds of the 

occurrence of any event of which it has knowledge, or the institution of any proceedings 

to which it is a party or of which it has knowledge by any governmental agency or 

otherwise, materially affecting the Bonds. 

Section 9. Conditions of Underwriter's Obligation.  The obligation of the 

Underwriter to cause the purchase of and payment for the Bonds as herein provided is subject to 

the following conditions: 

(a) The representations and warranties of the Borrower and the Issuer shall be true 

and correct as of the date hereof and as of the Closing Date. 

(b) At the Closing Date, the Borrower and the Issuer shall have performed all of their 

obligations hereunder to be performed prior thereto. 

(c) The Issuer and the Borrower shall have furnished or caused to be furnished to the 

Underwriter on the Closing Date certificates reasonably satisfactory to the Underwriter and its 

counsel as to the accuracy of all representations and warranties contained herein as of the date 

hereof and as of the Closing Date and as to the performance by the Issuer and the Borrower of all 

of their obligations hereunder to be performed at or prior to the Closing Date. 

(d) The Bonds, the Issuer Documents, the Borrower Documents, the Letter 

Agreement, and all agreements and instruments contemplated thereby, shall be in form and 

substance reasonably satisfactory to the Underwriter and Rosemawr, shall have been duly 

authorized, executed and delivered by the respective parties thereto, shall be in full force and 

effect on the Closing Date, and a copy of each of which shall have been delivered to the 

Underwriter and Rosemawr. 

(e) All proceedings and related matters in connection with the authorization, issue, 

sale and delivery of the Bonds shall have been reasonably satisfactory to Bond Counsel, counsel 

for the Underwriter, and counsel to Rosemawr, and, if applicable, such counsel shall have been 

furnished with such documents and information as they may have reasonably requested to enable 

them to deliver the opinions herein described. 

(f) The offer and sale of the Bonds and all underlying securities shall be exempt from 

registration under the Securities Act. 
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(g) All conditions to the issuance of the Bonds specified in the Loan Agreement or 

the Indenture shall be been satisfied. 

(h) At the Closing Date, there shall be delivered to the Underwriter and Rosemawr 

(and other parties as noted below): 

(i) an opinion of Bond Counsel with respect to the validity of the Bonds, in 

substantially the form attached to the Direct Purchase Memorandum as Appendix E, and 

a supplemental opinion of Bond Counsel in substantially the form attached hereto as 

Exhibit B; 

(ii) an opinion of counsel to the Borrower, in substantially the form attached 

hereto as Exhibit C; 

(iii) an opinion of counsel to the Underwriter, in form and substance 

acceptable to the Underwriter; 

(iv) an opinion of counsel for the Issuer in substantially the form attached 

hereto as Exhibit D; 

(v) Articles of Incorporation of the Borrower certified by the Secretary of 

State, a Good Standing Certificate of the Borrower from the Secretary of State dated less 

than 30 days prior to the Closing Date and a copy of the letter of determination from the 

IRS evidencing the Borrower to be an organization described in section 501(c)(3) of the 

Code; 

(vi) a certified copy of the resolutions adopted by the Borrower authorizing the 

execution and delivery of the Borrower Documents, authorizing the approval of the 

Indenture and the authorization, sale and issuance of the Bonds by the Issuer, and 

approving the Direct Purchase Memorandum; 

(vii) certified copies of the Resolutions; 

(viii) copies of all certificates or documents specified in the Loan Agreement or 

the Indenture as conditions precedent to the issuance and sale of the Bonds; 

(ix) evidence reasonably satisfactory to the Underwriter and Rosemawr to the 

effect that the insurance coverage of the Borrower complies with all applicable 

requirements in the Loan Agreement, including the certificate of the Insurance Consultant 

and the insurance certificates required thereunder; 

(x) receipt or other evidence that the Mortgage has been filed for record, or 

has been irrevocably directed to be filed for record, with the office of the Clerk of the 

Courts in and for Brevard County, Florida;  

(xi) receipt or other evidence that financing statements have been filed for 

record, or have been irrevocably directed to be filed for record, with the office of the 

Clerk of Courts in and for Brevard County, Florida and Secretary of State of Florida with 
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respect to the assignments made and the security interests granted in or pursuant to the 

Indenture and the Mortgage; 

(xii) receipt or other evidence that a financing statement has been filed for 

record, or has been irrevocably directed to be filed for record, with the office of the 

Secretary of State of Florida with respect to the subordination of the Bank's right, title, 

and interest to the Trust Estate as described in the Indenture, particularly including the 

Pledged Revenues and Pledged Assets in all respects to the lien, right, title and interest of 

the Trustee with respect to the Bonds; 

(xiii) receipt by the Trustee of a marked-down commitment to issue a title 

insurance policy, in form and substance acceptable to the Underwriter and Rosemawr, 

insuring the Borrower's interest in and a commitment to issue an extended form lender's 

title insurance policy insuring the Trustee's interest in and lien against the real estate 

described in the Mortgage, in an amount not less than the original aggregate principal 

amount of the Bonds; 

(xiv) (A) the Series 2017A Bonds have been approved by an "applicable elected 

representative" for purposes of Section 147(f) of the Code and (B) the issuance of the 

Bonds has been approved by Century and Gulf Breeze in accordance with the Act; 

(xv) evidence that the Borrower is not liable for any indebtedness secured by 

the Facilities, the Trust Estate, or any assets of the Borrower except as disclosed in the 

Preliminary Direct Purchase Memorandum and the Direct Purchase Memorandum under 

the caption "DEBT SERVICE REQUIREMENTS;" 

(xvi) closing certificates of the Borrower and the Issuer with respect to 

incumbency, corporate approval and disclosure matters, and such other matters as are 

requested by Bond Counsel, Rosemawr, the Underwriter or its counsel, and confirming 

the representations and warranties set forth in Section 3(xxiii) and Section 4(k); 

(xvii) evidence that the real property expected to be acquired by the Borrower on 

the Closing Date with proceeds of the Bonds will be so acquired concurrently with the 

issuance of the Bonds; 

(xviii) an executed copy of the Tax Certificate and IRS Form 8038 executed by 

the Issuer; 

(xix) the Underwriter shall have received a certificate of the Trustee, dated the 

Closing Date and signed on behalf of the Trustee, in a form acceptable to the 

Underwriter, the Issuer, and Rosemawr. 

(xx) the Trustee, the Underwriter and Rosemawr shall have received written 

consent of the appraiser and Phase I consultant identified in the forepart of and Appendix 

A to the Preliminary Direct Purchase Memorandum and the Direct Purchase 

Memorandum, to the inclusion of references to such entities and their reports included in 

the Preliminary Direct Purchase Memorandum and the Direct Purchase Memorandum; 
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(xxi) any other document as the Underwriter, counsel to the Underwriter, Bond 

Counsel, or counsel to Rosemawr may reasonably request to evidence compliance with 

all laws, rules and regulations relating to the validity of the Bonds, this Bond Purchase 

Agreement and the agreements contemplated hereby and to demonstrate the exclusion 

from gross income for federal income tax purposes of the interest on the Series 2018A 

Bonds;  

(xxii) the Underwriter shall have received from Rosemawr a certificate in 

substantially the form of Exhibit B to the Indenture; 

(xxiii) the Underwriter shall have received a closing certificate in form and 

substance acceptable to the Underwriter of the Manager confirming the description of the 

Manager and the Management Contract included in the Preliminary Direct Purchase 

Memorandum and the Direct Purchase Memorandum; 

(xxiv) the Underwriter and Rosemawr shall have received written results of 

docket searches for "Pineapple Cove Classical Academy at West Melbourne, Inc." 

showing no outstanding litigation; 

(xxv) the Underwriter and Rosemawr shall have received written consents to the 

assignment of contracts contained in the Assignment of Contract Documents from each 

party (other than the Borrower) identified in the Assignment of Contract Documents, and 

from any other contractor, architect or other contracted party requested by Rosemawr;  

(xxvi) the Underwriter and Rosemawr shall have received evidence that the 

Borrower has received all permits and approvals necessary for the construction portion of 

the Project;  

(xxvii) such certificates and opinions as to the information appearing in the 

Preliminary Direct Purchase Memorandum and the Direct Purchase Memorandum as may 

be reasonably required by the Underwriter or its counsel; and 

(xxviii)the Underwriter, Rosemawr and the Issuer shall have received such 

additional legal opinions, certificates, proceedings, instruments, and other documents as 

the Underwriter, Underwriter's counsel, Rosemawr, counsel to Rosemawr, the Issuer or 

Bond Counsel may reasonably request. 

All such opinions, certificates, letters and documents shall be in compliance with the 

provisions hereof only if they are in all material respects reasonably satisfactory to the 

Underwriter, Rosemawr, and to their respective counsel. 

If any condition to the Underwriter's obligation hereunder that is to be satisfied prior to 

the Closing Date is not so satisfied, this Bond Purchase Agreement shall be terminated unless the 

Underwriter agrees to an extension of the time in which such condition is to be satisfied. 

The Underwriter and Rosemawr may waive in writing compliance by the Borrower or the 

Issuer of any one or more of the foregoing conditions or extend the time for their performance. 
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Section 10. Conditions of Issuer's Obligation.  The obligation of the Issuer to sell 

the Bonds to or at the direction of the Underwriter is subject to the following conditions: 

(a) The representations and warranties of the Borrower and the Underwriter shall be 

true and correct as of the date hereof and the Closing Date. 

(b) At the Closing Date, the Borrower shall have performed all of its obligations 

hereunder to be performed prior thereto. 

(c) The Borrower shall have furnished or caused to be furnished to the Issuer on the 

Closing Date certificates satisfactory to the Issuer, counsel to the Underwriter and Bond Counsel 

as to the accuracy of all representations and warranties contained herein as of the date hereof and 

as of the Closing Date and as to the performance by the Borrower of all of its obligations 

hereunder to be performed at or prior to the Closing Date. 

(d) The Issuer Documents and all agreements and instruments contemplated thereby, 

shall be in form and substance satisfactory to the Issuer and shall have been duly authorized, 

executed and delivered by the respective parties thereto and shall be in full force and effect on 

the Closing Date. 

(e) All proceedings and related matters in connection with the authorization, 

issuance, sale and delivery of the Bonds shall have been satisfactory to the Issuer and Bond 

Counsel and the Issuer and Bond Counsel shall have been furnished with such papers and 

information as they may have reasonably requested to enable them to pass upon the matters 

referred to herein. 

(f) The Underwriter shall have executed and delivered to the Issuer on the date 

hereof the letter attached hereto as Exhibit E required by Section 218.385, Florida Statutes, as 

amended. 

If any condition to the Issuer's obligation hereunder that is to be satisfied prior to the 

Closing Date is not so satisfied, this Bond Purchase Agreement shall be terminated unless the 

Issuer agrees to an extension of the time in which such condition is to be satisfied.  The Issuer 

may waive in writing compliance by the Borrower or the Underwriter of any one or more of the 

foregoing conditions or extend the time for their performance. 

Section 11. Representations, Warranties and Agreements to Survive Delivery.  

The representations, warranties, indemnities (including the indemnities provided in Section 14 

hereof), agreements and other statements of the Borrower, the Issuer and the Underwriter set 

forth in or made pursuant to this Bond Purchase Agreement shall remain operative and in full 

force and effect regardless of any investigation made by or on behalf of the Borrower, the Issuer 

or the Underwriter or controlling person and shall survive delivery of and payment for the 

Bonds. 

Section 12. Payment of Costs and Expenses.  Except as otherwise paid from 

proceeds of the Bonds, the costs related to the issuance of the Bonds are to be paid by the 

Borrower and include the costs of preparing and reproducing or printing this Bond Purchase 

Agreement, the Issuer Documents, the Borrower Documents, the Resolution and any other 
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resolutions of the Issuer, the Preliminary Direct Purchase Memorandum and the Direct Purchase 

Memorandum, the expenses incurred in connection with the qualification of the Bonds under 

state securities laws, administrative fees, Underwriter's fees, the reasonable fees and 

disbursements of Bond Counsel and the respective counsel for the Issuer, the Trustee, the 

Underwriter, the Borrower and Rosemawr, any excise tax on documents and any intangible 

personal property tax pursuant to Section 159.50, Florida Statutes, to the extent applicable, if at 

all, and other expenses for which payment or reimbursement is permitted under the provisions of 

the Loan Agreement, including without limitation the Trustee's acceptance fee, costs of title 

insurance, recording costs and fees for obtaining CUSIP numbers on the Bonds.   

If the Bonds are not delivered to the Underwriter (other than because of a default by the 

Underwriter) as herein provided, all such expenses shall be paid by the Borrower.  Neither the 

Issuer nor the Underwriter shall be obligated to pay any expenses incurred in connection with the 

transactions contemplated by this Bond Purchase Agreement. 

Section 13. Termination of Agreement.  This Bond Purchase Agreement may be 

terminated at any time prior to the Closing Date by the Underwriter by written notice to the 

Borrower upon the occurrence of any of the following (any such termination shall be without 

liability on the Underwriter's part): 

(a) (i) legislation shall have been enacted by the Congress, or recommended to the 

Congress for passage by the President of the United States of America or the U.S. Department of 

the Treasury or the Internal Revenue Service or any member of the United States Congress, or 

favorably reported for passage to either House of the Congress by any Committee of such House 

to which such legislation has been referred for consideration, or (ii) a decision shall have been 

rendered by a court established under Article III of the Constitution of the United States, or the 

United States Tax Court, or (iii) an order, ruling, regulation or communication (including a press 

release) shall have been issued by the Department of the Treasury of the United States or the 

Internal Revenue Service, in each case referred to in clauses (i), (ii) and (iii), with the purpose or 

effect, and reasonable likelihood, directly or indirectly, of imposing federal income taxation 

upon interest to be received by any holders of the Series 2018A Bonds or other action or events 

shall have transpired which may have the purpose or effect, directly or indirectly, of changing 

the federal income tax consequences of any of the transactions contemplated herein; 

(b) legislation shall have been enacted or any action taken by the Securities and 

Exchange Commission which, in the reasonable opinion of the Underwriter or its counsel, has 

the effect of requiring the offering or sale of the Bonds or obligations of the general character of 

the Bonds, including any or all underlying arrangements and any related security, to be registered 

under the Securities Act or the Indenture to be qualified as an indenture under the Trust 

Indenture Act, or any event shall have occurred which, in the reasonable judgment of the 

Underwriter or its counsel, makes untrue or incorrect in any material respect any statement or 

information contained in the Preliminary Direct Purchase Memorandum or the Direct Purchase 

Memorandum or which, in their reasonable judgment, should be reflected therein in order to 

make the statements contained therein not misleading in any material respect; 

(c) (i) in the Underwriter's reasonable judgment, the market price of the Bonds is 

adversely affected because:  (A) additional material restrictions not in force as of the date hereof 
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shall have been imposed upon trading in securities generally by an governmental authority or by 

any national securities exchange; (B) the New York Stock Exchange or other national securities 

exchange, or any governmental authority, shall impose, as to the Bonds or similar obligations, 

the establishment of minimum prices, or any material restriction not now in force, or increase 

materially those restrictions now in force, with respect to the extension of credit by, or the charge 

to the net capital requirements of, the Underwriter; (C) a general banking moratorium shall have 

been established by federal or States of New York or Florida authorities; or (D) a war involving 

the United States of America shall have been declared, or any other national or international 

calamity shall have occurred (including but not limited to, an act of terrorism), or any conflict 

involving the armed forces of the United States of America shall have escalated to such a 

magnitude as to materially affect the Underwriter's ability to market the Bonds; (ii) any litigation 

shall be instituted, pending or overtly threatened to restrain or enjoin the issuance or sale of the 

Bonds or in any way contesting or affecting any authority or security for or the validity of the 

Bonds, or the existence or powers of the Issuer; (iii) legislation shall have been introduced in or 

enacted by the Legislature of the State of Florida with the purpose or effect, directly or 

indirectly, of imposing State income taxation upon interest to be received by any holders of the 

Bonds, (iv) any amendment to the federal or state Constitution or action by any federal or state 

court, legislative body, regulatory body, or other authority materially adversely affecting the tax 

status of the Borrower, its property, income securities (or interest thereon), (v) any fact or event 

shall exist or have existed that, in the Underwriter's judgment, requires or has required an 

amendment of or supplement to the Direct Purchase Memorandum, (vi) there shall have occurred 

or any notice shall have been given of any intended downgrading, suspension, withdrawal, or 

negative change in credit watch status by any national rating service to any obligations of the 

Borrower, (vii) the purchase of and payment for the Bonds by the Underwriter, or the resale of 

the Bonds by the Underwriter, on the terms and conditions herein provided shall be prohibited by 

any applicable law, governmental authority, board, agency or commission, (viii) any action has 

been taken by any agency of the United States government with the purpose or effect, directly or 

indirectly, of imposing federal income taxation upon interest to be received by any holders of the 

Series 2018A Bonds or which would, in the Underwriter's reasonable judgment, adversely affect 

the security for the Bonds; 

(d) there shall have occurred any change which, in the reasonable judgment of the 

Underwriter, makes unreasonable or unreliable any of the assumptions upon which (i) the 

calculation of yield on the Series 2018A Bonds for purposes of Section 103 of the Code, (ii) the 

payment of debt service on the Bonds or (iii) the basis for the exemption of interest on the Series 

2018A Bonds from federal income taxation, is predicated;  

(e) trading in securities on the New York Stock Exchange or the American Stock 

Exchange having been suspended or limited or minimum prices shall have been established on 

either such Exchange; or 

(f) any material (in the sole opinion of the Underwriter) change to the Charter School 

Act or funding for Florida charter schools has been enacted or proposed by the legislative or 

executive branches of Florida state government. 
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Section 14. Indemnification. 

(a) The Borrower agrees (i) to indemnify and hold harmless the Issuer Indemnified 

Parties (as such term is defined in the Indenture), the Underwriter, Rosemawr, and each person, 

if any, who controls the Issuer Indemnified Party, the Underwriter, or Rosemawr within the 

meaning of Section 15 of the Securities Act, and each and all and any of them (collectively, the 

"Indemnified Parties"), from and against any and all losses, claims, damages, liabilities or 

actions to the extent that such losses, claims, damages, liabilities or actions were caused by or 

based upon or relate in any way to (I) the Borrower's failure to fulfill its obligations hereunder, 

(II) the sale of the Bonds, the issuance thereof, or the Issuer Documents or the Borrower 

Documents, or (III) any untrue statement or alleged untrue statement of a material fact contained 

in the Preliminary Direct Purchase Memorandum or the Direct Purchase Memorandum or the 

omission or alleged omission to state therein a material fact necessary to make the statements 

made therein, in light of the circumstances under which they were made, not misleading, except, 

with respect to the Issuer, for any liability arising as a result of a material misstatement or 

omission with respect to the information contained under the captions "THE ISSUER" and 

"LITIGATION – The Issuer," and except, with respect to the Underwriter, for any liability 

arising (A) as a result of a material misstatement or omission with respect to the information 

contained under the caption "UNDERWRITING; LIMITED OFFERING," (B) with respect to 

the maturities, stated interest rates and prices of the Bonds listed on the inside cover page of the 

Preliminary Direct Purchase Memorandum or the Direct Purchase Memorandum, or (C) with 

respect to the provisions of Section 14(b) below; and (ii) (except as otherwise provided in 

paragraph (c) below) to reimburse the Issuer Indemnified Party, the Underwriter, Rosemawr, any 

member, director, officer, agent, official, or employee of or counsel to the Issuer Indemnified 

Party, the Underwriter, or Rosemawr and each such controlling person, if any, for any legal or 

other expenses reasonably incurred by them in defending any such action, including but not 

limited to any reasonable attorneys' fees.  This indemnification provision shall not be construed as 

a limitation on any other liability which the Borrower may otherwise have to any Indemnified Party, 

provided that in no event shall the Borrower be obligated for double indemnification. 

(b) The Underwriter agrees to indemnify and hold harmless the Borrower and an 

Issuer Indemnified Party and each member, director, officer, agent or employee of the Borrower 

or an Issuer Indemnified Party and each person, if any, who controls the Borrower and an Issuer 

Indemnified Party within the meaning of the Securities Act and the Exchange Act (also 

"Indemnified Parties"), against any loss, damage, claim, liability or expense arising out of or 

based upon any allegation that any of the information in or in connection with the Preliminary 

Direct Purchase Memorandum or the Direct Purchase Memorandum contained under the caption 

"UNDERWRITING; LIMITED OFFERING" contains an untrue statement of a material fact or 

omits to state any material fact necessary in order to make the statements therein, in light of the 

circumstances under which they were made, not misleading. 

(c) In case any action shall be brought against any of the Indemnified Parties in 

respect of which the Borrower or the Underwriter, as the case may be, is or are required to 

indemnify the other Indemnified Parties pursuant to the provisions of the preceding paragraphs, 

the Indemnified Parties shall promptly notify the Borrower or the Underwriter, as the case may 

be, in writing and the Borrower or the Underwriter, as the case may be, shall assume the defense 

thereof, including the employment of counsel and the payment of all expenses. The Indemnified 
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Parties shall have the right to employ separate counsel in any such action and participate in the 

defense thereof if the Indemnified Parties reasonably conclude that a potential conflict of interest 

exists between them and the Borrower or the Underwriter, as the case may be, but, with the 

exception of the Issuer Indemnified Parties, the reasonable fees and expenses of such counsel 

shall be at the expense of the party providing the indemnity.  The Borrower or the Underwriter, 

as the case may be, shall not be liable for any settlement of any such action effected without the 

consent of such party, but if settled with the consent of such party, or if there be a final judgment 

for the plaintiff in any such action, the Borrower or the Underwriter, as the case may be, agrees 

to indemnify and hold harmless the Indemnified Parties from and against any loss or liability by 

reason of such settlement or judgment, including but not limited to reasonable attorneys' fees. 

(d) In order to provide for just and equitable contribution in circumstances in which 

the indemnity provided for in this Section is for any reason held to be unavailable, the Borrower 

and the Underwriter agree that each shall contribute proportionately to the aggregate liabilities to 

which the Borrower and the Underwriter may be subject pursuant to this Section, so that the 

Underwriter is responsible for that portion represented by the percentage that the fees paid by the 

Borrower to the Underwriter in connection with the issuance and sale of the Bonds bears to the 

aggregate offering price of the Bonds, with the Borrower responsible for the balance; provided, 

however, that in no case shall the Underwriter be responsible for any amount in excess of the 

fees paid by the Borrower to the Underwriter in connection with the issuance and sale of the 

Bonds. 

Section 15. Notices.  Any notice or other communication required or permitted to be 

given hereunder shall be in writing and, except as otherwise provided, shall be deemed to have 

been given on the date the same is personally delivered or deposited in the United States mail, 

registered or certified, return receipt requested, postage prepaid, or deposited with an air courier 

service with proof of delivery, addressed to the party to which the notice or other communication 

is to be given: 

To the Issuer: Capital Trust Agency 

 315 Fairpoint Drive 

 Gulf Breeze, Florida 23561 

 Attention: Executive Director 

 Telephone: (850) 934-4046 

 Email: edgray3@muniad.com 

 

With a copy to: Michael J. Stebbins, P.L. 

504 North Baylen Street 

Pensacola, Florida 32501 

Telephone: (850) 434-9922 

Email: mjsteb@bellsouth.net 

 

To the Trustee: Wilmington Trust, N.A.  

Global Corporate Trust Services 

10245 Centurion Parkway, 2nd Floor 

Jacksonville, Florida 32256 

Attn:  Craig Kaye 
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Telephone: (904) 998-4995 

Email: craig.kaye@regions.com 

 

To the Borrower: Pineapple Cove Classical Academy at West Melbourne, Inc. 

6161 Minton Road, NW 

Palm Bay, Florida  32907 

Attention:  Lisa Wheeler 

Telephone:  __________ 

Email:  __________ 

 

With a copy to: The Arnold Law Firm LLC 

 6279 Dupont Station Court 

Jacksonville, Florida  32217 

Telephone:  (904) 731-3800 

Email:  melissa@arnoldlawfirmllc.com 
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To the Underwriter: BB&T Capital Markets, a division of BB&T Securities, LLC 

Grant Building, 310 Grant Street, Suite 1600 

Pittsburgh, Pennsylvania 15219 

Attention: Greg McKenna 

Telephone: (412) 209-4401 

Facsimile: (704) 954-1084 

Email:  gmckenna@bbandtcm.com 

 

To the Bondholder  

Representative: Rosemawr Management LLC 

 810 Seventh Avenue, 27th Floor 

 New York, New York 10009 

 Attention:  Director 

 Telephone:  (212) 400-7392 

 Email:  __________ 

 

Section 16. Severability.  If any provision of this Bond Purchase Agreement shall be 

held or deemed to be or shall, in fact, be inoperative, invalid or unenforceable as applied in any 

particular case in any jurisdiction or jurisdictions or in all jurisdictions because it conflicts with 

any provisions of the Constitution, any statute, rule of public policy, or for any other reason, such 

circumstance shall not have the effect of rendering the provision in question inoperable or 

unenforceable in any other case or circumstance, or of rendering any other provision or 

provisions of this Bond Purchase Agreement invalid, inoperative or unenforceable to any extent 

whatever. 

Section 17. Parties in Interest.  This Bond Purchase Agreement shall be binding 

upon and shall inure to the benefit of the Issuer, the Borrower and the Underwriter, and, to the 

extent expressed, any person controlling the Borrower, the Issuer or the Underwriter and their 

respective executors, administrators, successors and assigns, and no other person shall acquire or 

have any right under or by virtue of this Bond Purchase Agreement, except Rosemawr, as 

provided herein. The term "successors and assigns" shall not include any purchaser of a Bond, as 

such purchaser, from the Underwriter. 

Section 18. Time of the Essence.  Time shall be of the essence of this Bond Purchase 

Agreement. 

Section 19. Counterparts.  This Bond Purchase Agreement may be executed in any 

number of counterparts, each of which shall be deemed to be an original but all of which together 

shall constitute a single agreement. 

Section 20. Headings.  Headings in this Bond Purchase Agreement have been 

provided for convenience of reference only and shall not affect the interpretation of this Bond 

Purchase Agreement. 

Section 21. Amendments.  This Bond Purchase Agreement may be amended only by 

a written instrument signed by the parties hereto. 
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Section 22. Governing Law.  This Bond Purchase Agreement shall be governed by 

and construed in accordance with the laws of the State of Florida. 

Section 23. Effectiveness.  This Bond Purchase Agreement shall become effective 

upon acceptance by the parties hereto. 

 

 

[Remainder of page intentionally left blank] 
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If the foregoing is in accordance with your understanding of the Agreement, kindly sign 

and return to us the enclosed duplicate copies hereof, whereupon it will become a binding 

agreement among the Issuer, the Borrower and the Underwriter in accordance with its terms. 

Very truly yours, 

 

BB&T CAPITAL MARKETS, A DIVISION OF 

BB&T SECURITIES, LLC 

 

 

 

By:    

        Greg McKenna, Managing Director 

 

 

Accepted this _____ day of January, 2018. 

 

CAPITAL TRUST AGENCY 

 

 

 

By:    

        Executive Director 

 

 

Accepted this _____ day of January, 2018. 

 

PINEAPPLE COVE CLASSICAL ACADEMY AT WEST MELBOURNE, INC. 

 

 

 

By:    

        [Lisa Wheeler, Board President] 

 

 

 

 

 

 

 

 

 

 

 

 

[Signature Page to Bond Purchase Agreement] 
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Exhibit A 

 

$[XXX] 

CAPITAL TRUST AGENCY 

EDUCATIONAL FACILITIES REVENUE BONDS 

(PINEAPPLE COVE CLASSICAL ACADEMY AT WEST MELBOURNE, INC. PROJECT) 

SERIES 2018A 

 

Maturity Date Principal Amount Interest Rate Price 

June 15, 2052 $[XXX] _____%1 _____% 

 

Mandatory Sinking Fund Redemption.  The Series 2018A Bonds are subject to 

mandatory sinking fund redemption at a redemption price equal to 100% of the principal amount 

thereof plus accrued interest to the redemption date from amounts on deposit in the Bond Fund 

on the redemption dates and in the principal amounts as follows: 

 

Redemption Date  

(June 15) 

Amount Redemption Date  

(June 15) 

Amount 

    
2021 $ 2037 $ 
2022  2038  
2023  2039  
2024  2040  
2025  2041  
2026  2042  
2027  2043  
2028  2044  
2029  2045  
2030  2046  
2031  2047  
2032  2048  
2033  2049  
2034  2050  
2035  2051  
2036  2052†  

 

†Final Maturity 

 

Optional Redemption.  The Bonds are subject to redemption at the option of the Issuer 

(which option shall be exercised upon the written direction of the Borrower from prepayment of 

the Series 2018 Promissory Notes made by the Borrower pursuant to the Loan Agreement) in 

whole or in part on any date commencing June 15, 2024 (if less than all of such Series 2018A 

Bonds to be selected, as provided in the Indenture), at a redemption price (expressed as a 

                                                 
1 The Series 2018A Bonds are subject to a two and one-quarter percent (2.25%) increase in the above interest rate, 

or the maximum rate permitted by law if less than such rate, as a whole on the aggregate principal amount thereof, 

upon the occurrence of a Determination of Taxability related to the Series 2018A Bonds, until such Bonds are 

redeemed, paid in full or cancelled. 
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percentage of the principal amount so redeemed) as set forth below, plus accrued interest to the 

date of redemption. 

Redemption Date Redemption Price 

  

June 15, 2024, through June 14, 2025 106% 

June 15, 2025, through June 14, 2026 104% 

June 15, 2026, through June 14, 2027 102% 

June 15, 2027, and thereafter 100% 

Extraordinary Optional Redemption.  All or a portion of the Bonds are subject to 

extraordinary redemption at the option of the Issuer (which option shall be exercised upon the 

written direction of the Borrower from prepayment of the Series 2018 Promissory Notes made by 

the Borrower pursuant to the Loan Agreement) on any date on or prior to January [__], 2020 (if 

less than all of such Bonds to be selected, as provided in the Indenture or as otherwise directed 

by Bond Counsel), at a redemption price (expressed as a percentage of the principal amount so 

redeemed), as set forth below, plus accrued interest to the date of redemption. 

Redemption Date Redemption Price 

  

Bond Closing Date through January __, 2019 105% 

January __, 2019, through January __, 2020 110% 

 

 

[Remainder of page intentionally left blank] 
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$[YYY] 

CAPITAL TRUST AGENCY 

TAXABLE EDUCATIONAL FACILITIES REVENUE BONDS 

(PINEAPPLE COVE CLASSICAL ACADEMY AT WEST MELBOURNE, INC. PROJECT) 

SERIES 2018B 

 

Maturity Date Principal Amount Interest Rate Price 

June 15, 2024 $[YYY] _____% _____% 

 

Mandatory Sinking Fund Redemption.  The Series 2018B Bonds are subject to 

mandatory sinking fund redemption at a redemption price equal to 100% of the principal amount 

thereof plus accrued interest to the redemption date from amounts on deposit in the Bond Fund 

on the redemption dates and in the principal amounts as follows: 

 

Redemption Date  

(June 15) 

Amount Redemption Date  

(June 15) 

Amount 

    
2021 $ 2023 $ 
2022  2024†  

 

†Final Maturity 

Optional Redemption.  The Bonds are subject to redemption at the option of the Issuer 

(which option shall be exercised upon the written direction of the Borrower from prepayment of 

the Series 2018 Promissory Notes made by the Borrower pursuant to the Loan Agreement) in 

whole or in part on any date commencing June 15, 2024 (if less than all of such Series 2018A 

Bonds to be selected, as provided in the Indenture), at a redemption price (expressed as a 

percentage of the principal amount so redeemed) as set forth below, plus accrued interest to the 

date of redemption. 

Redemption Date Redemption Price 

  

June 15, 2024, through June 14, 2025 106% 

June 15, 2025, through June 14, 2026 104% 

June 15, 2026, through June 14, 2027 102% 

June 15, 2027, and thereafter 100% 

Extraordinary Optional Redemption.  All or a portion of the Bonds are subject to 

extraordinary redemption at the option of the Issuer (which option shall be exercised upon the 

written direction of the Borrower from prepayment of the Series 2018 Promissory Notes made by 

the Borrower pursuant to the Loan Agreement) on any date on or prior to January [__], 2020 (if 

less than all of such Bonds to be selected, as provided in the Indenture or as otherwise directed 

by Bond Counsel), at a redemption price (expressed as a percentage of the principal amount so 

redeemed), as set forth below, plus accrued interest to the date of redemption. 

Redemption Date Redemption Price 
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Bond Closing Date through January __, 2019 105% 

January __, 2019, through January __, 2020 110% 

 

 

[Remainder of page intentionally left blank] 
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Exhibit B 

Form of Supplemental Opinion of Bond Counsel 

January [18], 2018 

 

Capital Trust Agency 

Gulf Breeze, Florida 

 

BB&T Capital Markets, a division of 

BB&T Securities, LLC 

Pittsburgh, Pennsylvania 

Pineapple Cove Classical Academy at 

West Melbourne, Inc. 

Palm Bay, Florida 

 

 

Re: $[XXX] Capital Trust Agency Educational Facilities Revenue Bonds 

(Pineapple Cove Classical Academy at West Melbourne, Inc. Project), 

Series 2018A (the "Series 2018A Bonds") and $[YYY] Capital Trust 

Agency Taxable Educational Facilities Revenue Bonds (Pineapple Cove 

Classical Academy at West Melbourne, Inc. Project), Series 2018B 

(collectively with the Series 2018A Bonds, the "Series 2018 Bonds") 

 

Ladies and Gentlemen: 

We have served as Bond Counsel to Pineapple Cove Classical Academy at West 

Melbourne, Inc. f/k/a Pineapple Cove Classical Academy - North Campus, Inc. (the "Borrower") 

in connection with the issuance of the above-referenced Series 2018 Bonds.  The Series 2018 

Bonds are being issued pursuant to and under the authority of Chapter 163, Part I, Chapter 166, 

Part II, and Chapter 617, Florida Statutes, as amended; the Gulf Breeze Ordinance, the Century 

Ordinance and the Interlocal Agreement (as each term is defined in the hereinafter defined 

Indenture), pursuant to its powers as a "local agency" under Chapter 159, Part II, Florida 

Statutes, and other applicable provisions of law (collectively, the "Act") and pursuant to an 

Indenture of Trust dated as of January 1, 2018 (the "Indenture"), between the Capital Trust 

Agency (the "Issuer") and Wilmington Trust, N.A. (the "Trustee").  Approvals have been 

provided pursuant to the Act by Resolution No. 35-17, duly adopted by the City Council of the 

City of Gulf Breeze, Florida, on December 18, 2017, Resolution No. 34-17 duly adopted by the 

Town Council of the Town of Century, Florida, on December 18, 2017, and Resolution No. 28-

17 and Resolution No. __-18, duly adopted by the Issuer on December 14, 2017 and January __, 

2018, respectively.   

 

All terms used herein in capitalized form and not otherwise defined herein shall have the 

same meanings as ascribed to them in the Indenture. 

 

The opinions expressed herein are supplemented to and are subject to all qualifications, 

assumptions, limitations, caveats and reliances contained in our bond counsel opinion rendered 

to the Issuer as of the date hereof pertaining to the Series 2018 Bonds (the "Bond Counsel 

Opinion"). 
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(1) We have reviewed the statements contained in the Preliminary Direct Purchase 

Memorandum dated January [12], 2018 (the "Preliminary Direct Purchase Memorandum"), and 

the Direct Purchase Memorandum dated as of January [12], 2018 (the "Direct Purchase 

Memorandum"), each related to the Series 2018 Bonds, under the subheadings of the heading 

"SUMMARY OF ISSUE" " – Security for the Series 2018 Bonds," " – Limited and Special 

Revenue Obligations," " – Purchase and Transfer Restrictions," " – Financial Covenants," and 

under the headings "DESCRIPTION OF THE SERIES 2018 BONDS," and "SECURITY AND 

SOURCES OF PAYMENT FOR THE SERIES 2018 BONDS" and believe that insofar as such 

statements purport to summarize certain provisions of the Series 2018 Bonds, the Loan 

Agreement, the Indenture and the Mortgage, such statements are accurate summaries of the 

provisions purported to be summarized.  We have also reviewed the information contained in the 

Preliminary Direct Purchase Memorandum and the Direct Purchase Memorandum under the 

subheading "SUMMARY OF ISSUE – Tax Status" and the heading "TAX MATTERS" and 

believe that such information is accurate. 

Other than as set forth above, we express no opinion with respect to the accuracy, 

completeness, fairness or sufficiency of the Preliminary Direct Purchase Memorandum or Direct 

Purchase Memorandum, the statistical or financial data contained therein, or any exhibit or 

attachments thereto or with respect to DTC and its book-entry system. 

(2) The Series 2018 Bonds are exempt from registration under the Securities Act of 

1933, as amended, and the Indenture is exempt from qualification under the Trust Indenture Act 

of 1939, as amended. 

This opinion letter may be relied upon by you only and only in connection with the 

transaction to which reference is made above and may not be used or relied upon by any other 

person for any purposes whatsoever without our prior written consent.  The delivery of this letter 

to a non-client does not create an attorney-client relationship. 

 

The opinions expressed herein are predicated upon present law, facts and circumstances, 

and we assume no affirmative obligation to update the opinions expressed herein if such laws, 

facts or circumstances change after the date hereof.  

 

 Respectfully submitted, 

     

 BRYANT MILLER OLIVE P.A. 
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Exhibit C 

Form of Borrower's Counsel Opinion 

January [18], 2018 

Capital Trust Agency BB&T Capital Markets, a division of BB&T 

615 Fairpoint Drive Securities, LLC 

Gulf Breeze, FL 32561 310 Grant Street, Suite 1600 

 Pittsburgh, Pennsylvania 15219 

 

Wilmington Trust, N.A. Rosemawr Management LLC 

10245 Centurion Parkway, 2nd Floor 200 First Stamford Plance, 2nd Floor East 

Jacksonville, Florida 32256 Stamford, Connecticut 06902 

 

Bryan Miller Olive P.A. 

One Tampa City Center, Suite 2700 

Tampa, Florida 33602 

 

$[XXX] 

Capital Trust Agency 

Educational Facilities Revenue Bonds 

(Pineapple Cove Classical Academy at West Melbourne, Inc. Project)  

Series 2018A 

$[YYY] 

Capital Trust Agency 

Taxable Educational Facilities Revenue Bonds 

(Pineapple Cove Classical Academy at West Melbourne, Inc. Project)  

Series 2018B 

 

We have acted as special counsel in the State of Florida (the "State") to Pineapple Cove 

Classical Academy at West Melbourne, Inc. f/k/a Pineapple Cove Classical Academy - North 

Campus, Inc. (the "Borrower") in connection with the issuance of the above described Bonds 

(the "Bonds").  Except as otherwise defined herein, capitalized terms used herein shall have the 

meanings set forth in the Loan Agreement or Indenture (each as defined below).  We call to your 

attention that we have been engaged as special counsel to the Borrower with respect to this 

matter and education law matters, and we do not serve as general counsel to the Borrower. This 

opinion letter is furnished at the request of the Borrower. 

For purposes of the opinions contained in this letter, we have examined and reviewed the 

following documents: 
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(a) the Indenture of Trust (the "Indenture") between the Capital Trust Agency (the 

"Issuer") and Wilmington Trust, N.A. (the "Trustee") dated as of January 1, 

2018; 

(b) the Loan Agreement between the Borrower and Issuer (the "Loan Agreement") 

dated as of January 1, 2018; 

(c) the Series 2018A Promissory Note and Series 2018B Promissory Note, each 

executed by the Borrower in the principal amount of $[XXX] and $[YYY], 

respectively, and made payable to the order of the Issuer; 

(d) the Bond Purchase Agreement, dated January [12], 2018 (the "Bond Purchase 

Agreement"), among the Issuer, the Borrower and BB&T Capital Markets, a 

division of BB&T Securities, LLC (the "Underwriter"); 

(e) the Mortgage, Assignment of Rents, Fixture Filing and Security Agreement dated 

the date hereof, made by the Borrower in favor of the Trustee (the "Mortgage"), 

encumbering certain real property described on Exhibit A to the Mortgage (the 

"Real Property") located in Brevard County, Florida, as security for the 

obligations of the Borrower under the Loan Agreement; 

(f) the Tax Certificate and Agreement between the Issuer and the Borrower, dated the 

date hereof (the "(the "Tax Certificate"); 

(g) original UCC-1 Financing Statements naming the Borrower as debtor and the 

Trustee as secured party (collectively, the "Financing Statements"); 

(h) the Continuing Disclosure Agreement between Borrower and Digital Assurance 

Certification, LLC dated as of January 1, 2018 (the "Continuing Disclosure 

Agreement"); 

(i) Assignment of Contract documents dated as of January 1, 2018 (the "Assignment 

of Contract Documents") 

(j) the Construction Disbursement and Monitoring Agreement between the Borrower 

and __________ dated as of January [18], 2018 (the "Construction Monitor 

Agreement"); 

(k) the Charter by and between the Borrower and The School Board of Brevard 

County, Florida, dated as of May 23, 2017, as amended to the date hereof (the 

"Charter"); 

(l) the __________ (the "Construction Contract"), by and between Borrower, as 

owner, and Summit Construction Management Group, LLC, as contractor, dated 

__________; 

(m) the Borrower's Form 1023 Application for Exemption to the Internal Revenue 

Service ("IRS"), requesting recognition that the Borrower is exempt from federal 
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income tax as an organization described in Section 501(c)(3) of the Internal 

Revenue Code of 1986, as amended (the "Code"), and is not a private foundation 

within the meaning of Section 509(a) of the Code (the "Borrower's Form 1023 

Application for Exemption") and the Borrower's responses to the Due Diligence 

Questionnaire, executed by Borrower, dated __________, 2018, (the 

"Questionnaire Responses" and attached hereto as Annex I ; 

(n) a copy of the articles of incorporation of the Borrower, dated as of __________, 

as amended (the "Articles of Incorporation"); 

(o) a certificate of status for the Borrower of the Florida Secretary of State dated 

January __, 2018, that the Borrower has been organized as a not-for-profit 

corporation under Florida law, and that its status is active;  

(p) a copy of the bylaws of the Borrower, dated __________ (the "Borrower 

Bylaws");  

(q) a copy of the resolution adopted on __________ (the "Borrower Resolution"), by 

the Board of Directors of the Borrower; 

(r) a Certificate of Incumbency and Other Matters of Pineapple Cove Classical 

Academy at West Melbourne, Inc., completed by __________; all of the 

Borrower, dated the date hereof, attached hereto as Annex II (the "Borrower's 

Officers' Certificate"); 

(s) a Closing Certificate, dated the date hereof, of an Authorized Officer of the 

Borrower;  

(t) Title Commitment numbered __________ (the "Title Commitment");  

(u) the Preliminary Direct Purchase Memorandum dated January [12], 2018, relating 

to the Series 2018 Bonds (the "PDPM"); 

(v) the Direct Purchase Memorandum dated January [12], 2018, relating to the Series 

2018 Bonds (the "DPM") 

(w) such certificate(s) of the appropriate officer(s) of the Borrower and such other 

documents and records as we have deemed relevant and necessary as a basis for 

the opinions set forth herein. 

For purposes of this opinion, (i) documents listed in (a) through (j) and (l) are referred to 

collectively as the "Transaction Documents"; (ii) the Loan Agreement, the Mortgage and the 

Financing Statements are referred to collectively as the "Security Documents"; and (iii) 

documents listed in (m) through (p) are referred to collectively as the "Organizational 

Documents." 

In rendering this opinion letter to you we have, with your approval, assumed without 

independent verification or investigation: 
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(a) the due authorization, execution and delivery of the Transaction Documents and 

all documentation in connection therewith by each of the parties thereto other than 

the Borrower; 

(b) that the form and content of all Transaction Documents submitted to us as 

unexecuted drafts do not differ in any respect relevant to this opinion letter from 

the form and content of such Transaction Documents as executed and delivered; 

(c) each Transaction Document to be recorded or filed has been or will be duly 

recorded or filed in the form presented to us and in accordance with our 

instructions herein, if any;  

(d) that no party to the transactions contemplated by the Transaction Documents has 

fraudulently induced any other party to become a party to such transactions; 

(e) the legal capacity of all persons signing any of the Transaction Documents; 

(f) all signatures on the Transaction Documents are genuine;  

(g) the due acknowledgement, as necessary, of all of the Transaction Documents 

(other than by the Borrower), and the receipt of consideration by all parties 

thereto sufficient to support the obligations created thereby; 

(h) the recitals and other factual matters contained in the Transaction Documents are 

true and accurate, and there are no other inconsistent agreements, or 

understandings, written or oral, that exist between the parties relating to the 

matters addressed herein; 

(i) accurate completion and attachment of all exhibits and schedules to the 

Transaction Documents as contemplated thereby; 

(j) the documents submitted to us as originals (if any) are authentic and the 

documents submitted to us as copies conform to the original documents; 

(k) Borrower has an ownership interest in the Real Property sufficient to support its 

grants or interests in such Real Property, the Real Property is located in Brevard 

County, Florida, and the legal description of the Real Property that is to be 

attached to the Mortgage will be accurate and complete; 

(l) to the extent that any permits, licenses, franchises, leases, plans, specifications, 

operating agreements, service contracts, contract rights, or other general 

intangibles (other than the Contract Documents described and defined in the 

Mortgage) require by their terms consent of another party to their assignment or 

encumbrance, such consents have been obtained; 

(m) with the exception of the laws of the State and the United States, the transactions 

contemplated by the Transaction Documents will not violate any law, rule, 

regulation or order of any country, state or jurisdiction; 
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(n) the Transaction Documents do not conflict with the corporate governance 

documents of any party thereto, other than the Borrower; 

(o) all filing and recording fees in connection with the Transaction Documents have 

been or will be timely paid; 

(p) no party to any of the Transaction Documents has any knowledge or notice 

(actual or constructive) of any fraud in connection with the transactions 

contemplated thereby or of any factor that would constitute notice (actual or 

constructive) to any of them of any such fraud;  

(q) the execution and delivery of the Transaction Documents by all parties thereto are 

free of intentional or unintentional mistake, fraud, undue influence, duress or 

criminal activity; 

(r) the execution, delivery and performance of the Transaction Documents by the 

parties thereto (except as to Borrower, which is addressed otherwise herein) will 

not result in any breach of or under the Charter or any instrument, agreement, 

contract or other document to which such executing party is a party or by which 

its properties are bound (including, without limitation, any other mortgage that 

encumbers the Real Property);  

(s) the choice of the laws of a jurisdiction other than the State to govern certain 

aspects of the transaction as contemplated by the Transaction Documents will not 

violate the public policy of the State or of any relevant state; without investigation 

and without limitation, we advise you that the choice of the laws of a jurisdiction 

other than the State to govern the creation, perfection, and enforcement of the 

Transaction Documents would violate the public policy of the State; 

(t) the Transaction Documents to be recorded or filed will be properly registered and 

indexed upon presentation for recording or filing; 

(u) the Transaction Documents are factually accurate and complete and correctly state 

the agreements of the parties thereto, all interest rates and all other charges therein 

are calculable and all representations and warranties of factual matters therein are 

true and correct; 

(v) all conditions precedent to the effectiveness of the obligations of the parties under 

the Transaction Documents have been satisfied or waived; and 

(w) to the extent that the Transaction Documents impose any obligations upon parties 

other than the Borrower, the Transaction Documents are the legal, valid and 

binding obligations of such parties, enforceable against such parties in accordance 

with their respective terms. 

As to questions of fact material to the opinions hereinafter expressed, we have relied on 

representations of the Issuer and the Borrower contained in the Transaction Documents to which 

they are a party, the Borrower's Officer's Certificate, and the documents related thereto, the 
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certified proceedings and other certifications of public officials and others furnished to us, 

including certifications furnished to us by or on behalf of the Borrower, without undertaking to 

verify the same by independent investigation; provided we represent that we do not have any 

knowledge of facts or circumstances contrary thereto.  We have assumed the accuracy and 

truthfulness of all public records and of all certifications, documents and other proceedings 

examined by us that have been executed or certified by public officials acting within the scope of 

their official capacities and have not verified the accuracy or truthfulness thereof.  We have also 

assumed the genuineness of the signatures appearing in such public records, certifications and 

documents and proceedings. 

We give no opinion or assurance about the future activities of the Borrower or about the 

effect of future changes in the Code, the applicable regulations, the interpretation thereof or the 

resulting changes in enforcement thereof by the Internal Revenue Service.  Failure of the 

Borrower to be organized and operated in accordance with the Internal Revenue Service's 

requirements for the maintenance of its status as an organization described in Section 501(c)(3) 

of the Internal Revenue Code of 1986, as amended (the "Code"), or use of bond-financed 

facilities in activities that are considered unrelated trade or business activities of the Borrower 

within the meaning of Section 513 of the Code, may result in interest on the Series 2018A Bonds 

being included in gross income for federal income tax purposes, possibly from the date of 

issuance of the Series 2018A Bonds. 

The phrases "to our knowledge" and "known to us" mean the conscious awareness of 

lawyers in the primary lawyer group of factual matters such lawyers recognize as being relevant 

to the opinion or confirmation so qualified.  "Primary lawyer group" means any lawyer in this 

firm (1) who signs this opinion letter, (2) who is actively involved in negotiating or documenting 

the issuance of the Bonds or the Transaction Documents, or (3) solely as to information relevant 

to a particular opinion or factual confirmation issue, who is primarily responsible for providing 

the response concerning the particular opinion or issue. 

We have also reviewed the Borrower's Organizational Documents and such other 

documents, and have considered such matters of law and fact, in each case as we, in our 

professional judgment, have deemed appropriate to render the opinions contained herein.  We 

have made no investigation of the business records, properties or affairs of any of the other 

parties to the Transaction Documents, and have made no investigation of the real property, 

chattel, judgment or tax records of the counties in which the properties subject to the Transaction 

Documents are located for any purpose and have made no investigation of any of the records of 

any public office or any official in any state for any purpose, except as specifically described 

herein.  We have made no investigation of, and do not express an opinion as to, any of the 

representations, warranties or factual matters contained in any of the Transaction Documents 

except as may be expressly stated herein. 

When used herein, the term "Applicable Laws" shall mean those laws, rules and 

regulations of the State which, in our experience, are normally applicable to transactions of the 

type contemplated by the Transaction Documents, without our having made any special 

investigation as to the applicability of any specific law, rule or regulation, and which are not the 

subject of a specific opinion herein referring especially to a particular law or laws. 
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Subject to the foregoing assumptions and to the qualifications and limitations below 

expressed, we are of the opinion, insofar as the Applicable Laws of the State are concerned, that: 

1. The Borrower is a not-for-profit corporation validly incorporated and duly 

existing under the laws of the State of Florida and its status is active. 

2. The Borrower has filed its Form 1023 Application for Exemption requesting 

recognition by the Internal Revenue Service as an organization described in 

Section 501(c)(3) of the Code and exempt from federal income taxation under 

Section 501(a) of the Code, except with respect to taxation of unrelated business 

income under Section 511 of the Code, and not a "private foundation" as defined 

in Section 509(a) of the Code.  [We are not aware of any action, suit or 

proceeding, pending or threatened, against the Borrower challenging or seeking to 

reverse such determination.  During the course of our examination of the 

materials described above, and upon inquiry of certain board members of the 

Borrower related to the Questionnaire Responses as to the activities currently 

being engaged in by the Borrower, nothing has come to our attention that the 

Borrower is engaging in activities which would impair its status as an 

organization described in Section 501(c)(3) of the Code.  The application of the 

proceeds of the Bonds in the manner described in the PDPM and the DPM does 

not constitute a use by the Borrower with respect to a trade or business that is an 

unrelated trade or business as defined in Section 513(a) of the Code.] 

3. The Financing Statements are in appropriate form for due filing in the Florida 

Secured Transactions Registry (the "Filing Office") pursuant to the Uniform 

Commercial Code as in effect in Florida, and in the office of the Clerk of the 

Courts in and for Brevard County, Florida (the "County"), respectively. 

4. Upon due filing and recording of the Financing Statements with the Florida 

Secured Transaction Registry, all filings required to perfect under Chapter 679, 

Florida Statutes, the security interests in personal property granted to the Trustee 

pursuant to the Mortgage and the Indenture that can be perfected by filing 

centrally in Florida under Chapter 679, Florida Statutes, will have been made in 

the place in the State of Florida in which such filing is required to perfect such 

security interests. We call to your attention, however, that pursuant to Section 

679.515(3), Florida Statutes, to continue perfection of a security interest perfected 

by filing, a continuation statement must be properly filed within six months 

before the expiration of each five year period following the date of filing of a 

financing statement creating such perfection. We further observe that additional 

filing may be required if the Borrower changes the location of its state of 

incorporation to a different jurisdiction or if either the Borrower or the Trustee 

changes its name, identity or corporate structure so as to render the above-

described financing statements seriously misleading. We also call to your 

attention that we are rendering no opinion regarding relative priority of security 

interests or the creation or perfection of any security interest in patents, 

trademarks, tradenames, service marks, project names, logos, goodwill or slogans. 
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5. The Mortgage is in a form suitable for recordation, and when properly recorded in 

the public records of Brevard County, Florida (the "County"), will create a valid 

mortgage lien upon the real property described therein.  

6. Neither the authorization, execution and delivery by the Borrower of the DPM, 

the Transaction Documents or the documents referenced in the Questionnaire 

Responses, to which it is a party, nor its performance of its obligations 

thereunder: (a) violates any of the Applicable Laws applicable to the Borrower or 

its Organizational Documents, the Charter or any indenture or mortgage, trust or 

any other commitments or agreements set forth in the Borrower's Officer's 

Certificate, or to our knowledge, any judgment, order, writ, injunction and decree 

binding on the Borrower; or (b) requires the consent or approval of, or any filing 

or registration with, any governmental authority of the State other than (i) the 

filing of the Mortgage and Financing Statements with the Clerk of Courts in and 

for the County, (ii) those which have been obtained, and (iii) any consents, 

approvals or filings required in connection with the exercise by the Trustee of 

certain remedies under the Transaction Documents to the extent required pursuant 

to the terms thereof.  We have assumed that such property subject to the Mortgage 

is properly zoned to allow its use as contemplated by the Mortgage. 

7. The Borrower's operations are in substantial conformity with the purposes set 

forth in the Charter, as amended from time to time, and the Borrower Bylaws, as 

amended from time to time.   

8. The Borrower has duly authorized for inclusion in the PDPM and the DPM the 

information provided by the Borrower and the information contained therein 

relating to the Borrower, the Project and the Facilities (as such terms are defined 

in the PDPM and the DPM), the sources and uses of funds and has approved the 

use and distribution of the PDPM and the DPM by the Underwriter. 

9. The Borrower has full corporate power and corporate authority to execute, make, 

deliver and perform the Transaction Documents to which it is a party; the DPM 

and such Transaction Documents have been duly authorized, made, executed and 

delivered by the Borrower and are; and the Transaction Documents to which it is 

a party create, the legal, valid and binding obligations of the Borrower 

enforceable against it in accordance with the terms thereof. 

10. The Borrower has duly authorized the taking of any and all action necessary at the 

date hereof to carry out and give effect to the transactions contemplated to be 

performed on its part by the Borrower Resolution and the Transaction Documents. 

11. The Borrower has all necessary approvals that (i) are required to be in effect on 

the date hereof for the Borrower to carry on its activities, and to enter into the 

transactions contemplated by the Transaction Documents, and (ii) are required to 

be in effect on the date hereof under current federal or State law to own the 

Project, except those consents or approvals the failure to obtain which would not 

have a material adverse effect on the Borrower or its business. 

12. To our knowledge, after our review, among other things, of a UCC, Litigation and 

Judgment Lien Report of Registered Agent Solutions, Inc., dated December 4, 
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2017, other than a UCC filing showing Borrower as debtor and Iberia Bank as 

creditor, which we understand will be subordinated to Bondholder pursuant to the 

Transaction Documents, (a) there is no action, suit, proceeding or investigation in 

law or in equity before or by any court, public board or body, pending or overtly 

threatened in writing against or affecting the Borrower that would: (i) contest or 

affect the validity or execution of the Transaction Documents; (ii) contest the due 

organization, corporate existence or corporate powers of the Borrower; (iii) 

restrain, enjoin or restrict the execution, delivery, enforceability or performance 

of the Transaction Documents; or (iv) limit, enjoin or prevent the Borrower from 

functioning or from making payments under the Loan Agreement; and (b) there is 

no action, suit, proceeding, inquiry or investigation pending or threatened to be 

brought before or by any court or federal, state, municipal or other governmental 

authority against or affecting the Borrower or the assets, properties or operations 

of the Borrower which, if determined adversely to the Borrower, would  have a 

material and adverse effect on the financial condition, assets or operations of the 

Borrower. 

13. The Borrower has full corporate power and authority to pledge or grant a security 

interest in the Pledged Revenues and Pledged Assets (collectively, the 

"Collateral") in accordance with the Security Documents and, to our knowledge, 

except as otherwise specifically set forth in the Security Documents, the 

Collateral is not subject to any statutory, contractual or other restriction (other 

than as disclosed in the Title Commitment), which would invalidate or render 

unenforceable the security interest contemplated by the Security Documents. 

14. The Loan Agreement as assigned to the Trustee, creates in favor of the Trustee a 

security interest in the Borrower's rights in the Pledged Revenues and Pledged 

Assets described in the Loan Agreement, as security for the payment of all 

liabilities and the performance of all obligations of the Borrower pursuant to the 

Loan Agreement.   

15. In our role as special counsel to the Borrower, we were not engaged to prepare the 

PDPM or the DPM, or any portion thereof and have not been retained to, and 

therefore have not, undertaken to determine independently the accuracy, 

completeness or fairness of any of the information contained therein.  However, 

based upon the information made available to us in the course of our participation 

in the preparation of the PDPM and the DPM and without having undertaken to 

determine independently or assuming any responsibility for the accuracy, 

completeness or fairness of the statements contained in the PDPM and the DPM, 

nothing has come to the attention of the lawyers in this firm rendering 

professional services in connection with the issuance of the Bonds that would lead 

them to believe that the statements and information contained in the PDPM and 

the DPM (other than (i) any financial information (including pro forma 

information) or statistical, economic, engineering or demographic data or 

forecasts, numbers, charts, tables, graphs, estimates, projections, assumptions or 

expressions of opinion contained in the PDPM and the DPM; and (ii) any 

statements and information relating to the Issuer, The Depository Trust Company 

and its nominee and book-entry system), as of the respective dates of the PDPM 
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and the DPM or as of the date hereof, contained or contain any untrue statement 

of a material fact or omitted or omit to state a material fact necessary in order to 

make the statements made therein, in the light of the circumstances under which 

they were made, not misleading. 

Our opinions set forth above are subject to the following qualifications: 

(a) The enforceability of the rights and remedies provided in any agreement or 

instrument against any particular party or parties is subject to applicable bankruptcy, 

reorganization, insolvency, moratorium or other similar laws of general application relating to or 

affecting the enforcement of creditors' rights from time to time in effect. 

(b) The availability of the remedy of specific performance or of any injunctive relief 

or of self-help or of any other equitable remedy is subject to the discretion of the court; provided, 

however, in our judgment, the application of such matters will not make the Transaction 

Documents inadequate for the practical realization of the benefits or security intended to be 

provided under the terms thereof, except to the extent that any such party incurs costs or 

damages resulting from any delay in the practical realization of such benefits or security. 

(c) Florida courts may not enforce the waiver of certain defenses, the waiver of stay 

and extension laws and other exemption and redemption rights, or the waiver of other rights on 

the part of Borrower to the extent that a Florida Court might find any waiver of the same invalid 

as being against public policy or otherwise inapplicable to such parties; but, in our opinion, such 

limitation on the availability or enforceability of such waiver provisions contained in the 

Transaction Documents does not render other remedies available pursuant to the provisions of 

the Transaction Documents or by law inadequate for the practical realization of the security 

afforded by such documents, except to the extent that the holder incurs cost or damage resulting 

from any delay in the practical realization of its security. 

(d) The enforceability of the rights and remedies provided in any agreement or 

instrument against any particular party is subject to redemption rights of the United States under 

the Federal Tax Lien Act, as amended. 

(e) Florida courts may not strictly enforce certain covenants contained in the 

Transaction Documents or allow acceleration of the maturity of the indebtedness secured by the 

Transaction Documents if such enforcement or acceleration would be unreasonable under the 

then existing circumstances.  We do believe, however, that, subject to the limitations expressed 

elsewhere in this opinion, enforcement or acceleration would be available if a default occurs as a 

result of a material breach of a material covenant contained in the Transaction Documents. 

(f) We express no opinion concerning the validity or enforceability of the 

Transaction Documents to the extent such validity or enforceability may be impaired or affected 

by conduct of a beneficiary or secured party which gives rise to claims based on allegations of 

lender liability or the existence of a partnership or joint venture relationship between the 

borrower and a beneficiary or secured party.  We express no opinion concerning the effect of a 

court recharacterizing the loan based upon the relationship of a beneficiary or secured party and 

the borrower being other than debtor-creditor. 
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(g) We express no opinion as to the specific enforceability of any covenants and 

provisions of the Transaction Documents under circumstances where the beneficiary's or the 

secured party's enforcement or manner of enforcement of such covenants or provisions would 

violate the implied covenant of good faith and fair dealing, or would be commercially 

unreasonable. 

(h) Florida courts may not enforce those provisions in the Transaction Documents 

releasing, exculpating or exempting a party from, or requiring indemnification of a party for, 

liability for its own action or inaction, to the extent the action or inaction involves gross 

negligence, recklessness, willful misconduct or unlawful conduct. 

(i) Limitations may be imposed on the enforceability of any provisions of the 

Transaction Documents which a Florida court may determine to be unconscionable at the time of 

enforcement. 

(j) We express no opinion with respect to the validity or enforceability of those 

provisions of the Transaction Documents which purport by their terms to relieve a beneficiary or 

secured party from responsibilities and liabilities of a secured party under Florida law or obligate 

the Borrower to bear the legal and other expenses of litigation with the beneficiary or secured 

party in situations where the beneficiary or secured party does not prevail. 

(k) Florida courts may not enforce those provisions of the Transaction Documents 

which require the payment of a prepayment premium in the event the indebtedness is prepaid 

either involuntarily or as a result of acceleration after a default which is not voluntary or 

purposeful, to the extent that a Florida court may find the same unconscionable or unenforceable 

as a matter of equity. 

(l) We express no opinion with respect to the applicability of the laws of any 

jurisdiction other than the State of Florida and the governmental subdivisions thereof, and all 

federal laws of the United States of America, to the extent applicable.  Accordingly, we express 

no opinion as to matters governed by the laws of any other state or jurisdiction.  We assume no 

obligation to supplement this opinion if any applicable laws change after the date hereof or if we 

become aware of any facts that might change the opinions expressed herein after the date hereof. 

(m) We render no opinion with respect to the state of the title of the real property and 

fixtures, if any, which are purportedly encumbered by the Transaction Documents, or as to the 

priority thereof over other liens, security interests and encumbrances, if any, affecting said real 

property and fixtures.  Further, we have not undertaken any review of the status of zoning of the 

property or the compliance of the property with applicable health, safety, building, land use, 

subdivision, environmental, pollution or other laws or regulations. 

(n) We express no opinion with respect to any agreements or instruments other than 

the Transaction Documents, the PDPM and the DPM referred to herein, or on behalf of any party 

other than the Borrower, notwithstanding the reference in the Transaction Documents to any 

other agreement, instrument or party. 

(o) This opinion is given as of the date hereof and no opinion is expressed as to the 

effect of future applicable laws and court decisions.  We assume no, and expressly disclaim any, 
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obligation to update or supplement this opinion to reflect any fact or circumstance which may 

hereafter come to our attention or any change in laws which may hereafter occur. 

(p) Notwithstanding any references in the Transaction Documents to ERISA, we 

make no opinions with respect to ERISA or any party's compliance with the terms thereof. 

We are qualified to practice law in the State, and do not express any opinion herein 

concerning the law of any jurisdiction other than the State.  The opinions expressed in this letter 

are based on the Applicable Law in effect in the State on the date hereof.  We take no 

responsibility for updating the opinions expressed herein or for taking into account any event, 

action, interpretation, change of law, laws to become effective after the date hereof or similar 

item that may occur after the date hereof.  We express no opinion with regard to any matter that 

may be governed by any law other than the law of the State and the Federal law of the United 

States of America.   

These opinions are furnished solely for the benefit of the addressees listed above and 

their respective successors and assigns. The opinions rendered herein may not be used or relied 

upon by any other person or entity without our prior written consent in each instance.  Our 

opinions are an expression of professional judgment and are not a guarantee of a result. 

Sincerely,  

 

THE ARNOLD LAW FIRM, LLC. 

 

    

By: _______________________________________ 

Melissa Gross-Arnold, Esq., B.C.S., for the Firm 
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Exhibit D 

Form of Opinion of Counsel to Issuer 

January [18], 2018 

 

Bryant Miller Olive P.A. 

Tampa, FL  33602 

Wilmington Trust, N.A., as trustee 

Jacksonville, FL  32256 

 

BB&T Capital Markets, a division of 

BB&T Securities, LLC 

Pittsburgh, PA  15219 

 

Capital Trust Agency 

Gulf Breeze, FL  32561 

 

$12,565,000 

CAPITAL TRUST AGENCY 

$[XXX] 

Educational Facilities Revenue Bonds 

(Pineapple Cove Classical Academy at West 

Melbourne, Inc. Project) 

Series 2018A 

$[YYY] 

Taxable Educational Facilities Revenue Bonds 

(Pineapple Cove Classical Academy at West 

Melbourne, Inc. Project) 

Series 2018B 

 

Ladies and Gentlemen: 

I have acted as counsel to Capital Trust Agency, a legal entity duly created and a public 

agency duly organized under the laws of the State of Florida with powers as a "local agency" 

under Chapter 159, Part II, Florida Statutes (the "Issuer") in connection with the issuance and 

sale by the Issuer of the above-captioned bonds (collectively, the "Series 2018 Bonds").  In so 

acting, I have examined, among other things the provisions of Chapter 159, Part II, Chapter 163, 

Part I, and Chapter 166, Part II, Florida Statutes, Chapter 617, Florida Statutes, Ordinance 05-97 

of the City Council (the "City Council") of Gulf Breeze, Florida (the "City") duly enacted by the 

City Council on July 7, 1997, as amended, restated and supplemented by Ordinance Nos. 04-00, 

05-01 and 10-11, duly enacted by the City Council on May 15, 2000, May 7, 2001 and 

September 6, 2011, respectively; Ordinance No. 2-00, duly enacted by the Town Council (the 

"Town Council") of Century, Florida (the "Town"), on September 7, 2000, as amended and 

supplemented by Ordinance Nos. 1-01 and 5-11, duly enacted by the Town Council on May 7, 

2001 and October 3, 2011, respectively; and the Interlocal Agreement dated as of September 2, 

1999 (the "Interlocal Agreement"), between the City and the Town, as amended and 

supplemented, particularly as amended and supplemented by Amendment No. 88 to the 

Interlocal Agreement dated as of December 18, 2017, and other applicable provisions of law 

(hereinafter collectively defined as the "Act"); Resolution No. 35-17, duly adopted by the City 

on December 18, 2017; Resolution No. 34-17, duly adopted by the Town on December 18, 2017, 

and Resolution No. 24-17 and Resolution No. __-18 duly adopted by the Issuer on December 18, 
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2017, and January __, 2018 (the "Bond Resolution"), respectively, and originals, executed 

counterparts, or certified copies of the following: 

 

1. The proceedings of the Issuer, including the Bond Resolution, authorizing, among 

other things, the issuance and delivery of the Series 2018 Bonds and the execution, delivery, 

receipt, and/or approval of the following, and certain other financing documents and certificates 

of the Issuer entered into in connection with the issuance, sale and delivery of the Series 2018 

Bonds (collectively, the "Issuer Documents"): 

(a) Bond Purchase Agreement dated January [12], 2018 (the "Bond Purchase 

Agreement"), among the Issuer, Pineapple Cove Classical Academy at West Melbourne, 

Inc. f/k/a Pineapple Cove Classical Academy - North Campus, Inc. (the "Borrower"), and 

BB&T Capital Markets, a division of BB&T Securities, LLC (the "Underwriter"); 

(b) Loan Agreement dated as of January 1, 2018, between the Issuer and the 

Borrower; 

(c) Indenture of Trust dated as of January 1, 2018, between the Issuer and 

Wilmington Trust, N.A., as trustee (the "Trustee"); and 

(d) Tax Certificate and Agreement dated as of the date hereof between the 

Issuer and the Borrower. 

2. The Preliminary Direct Purchase Memorandum dated January [12], 2018, and the 

Direct Purchase Memorandum dated January [12], 2018, relating to the Series 2018 Bonds 

(collectively, the "Direct Purchase Memorandum"). 

For purposes of this opinion, with respect to execution and delivery of any instrument or 

document by a party thereto other than the Issuer, I have assumed with your approval the full and 

proper execution and delivery thereof by all parties thereto as required therein or as required by 

law or otherwise. Based upon the foregoing and an examination of such other information, 

papers, and documents as I believe necessary or advisable to enable me to render this opinion, 

subject to the qualifications and limitations set forth herein, I am of the opinion, as of the date 

hereof, that: 

1. The Issuer is a legal entity duly created and a public agency validly existing under 

the laws of the State of Florida pursuant to the provisions of the Act and has all requisite power 

and authority to adopt the Bond Resolution and perform its obligations thereunder, to issue the 

Series 2018 Bonds for the purposes set forth in the Direct Purchase Memorandum, to sell and 

deliver the Series 2018 Bonds as provided in the Bond Purchase Agreement, to loan the proceeds 

of the sale of the Series 2018 Bonds to the Borrower to enable the Borrower to enter into and 

perform its obligations under or accept or approve the Issuer Documents.  

2. The Issuer has taken all action legally required to authorize the issuance, sale, and 

delivery of the Series 2018 Bonds and has duly authorized the execution, delivery, and 

performance of the Issuer Documents.  No other consents, approvals and authorizations of 

governmental or public authorities (other than in connection or in compliance with the provisions 

of the securities or "blue sky" laws of any jurisdiction, as to which we express no opinion) are 
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required to be obtained by the Issuer in connection with the adoption of the Bond Resolution, the 

issuance of the Series 2018 Bonds and for the performance by the Issuer of its obligations under 

or contemplated by the Issuer Documents.   

3. The Issuer has taken all of the action required by the Issuer to duly authorize the 

issuance and sale of the Series 2018 Bonds and to authorize the transactions contemplated by the 

Issuer Documents and the Bond Resolution.  The Bond Resolution has been duly adopted by the 

Issuer and is in full force and effect in the form in which it was adopted.  The Issuer Documents 

have been duly authorized, executed, and delivered by the Issuer and constitute the valid and 

binding obligations of the Issuer enforceable as to the Issuer in accordance with their terms. The 

Series 2018 Bonds have been duly authorized, executed, issued, and delivered by the Issuer and, 

assuming the due authentication thereof by the Trustee, constitute the valid and legally binding 

special or limited obligations of the Issuer.  The Issuer has duly acknowledged the use of the 

Direct Purchase Memorandum by the Underwriter in connection with the offering of the Series 

2018 Bonds. 

4. There is, to my knowledge, no action, suit, proceeding, inquiry, or investigation, 

at law or in equity, by or before any court or public board or body pending or threatened against 

or affecting the Issuer, nor to my knowledge is there any basis therefor which in any way 

questions the existence of the Issuer or the powers of the Issuer or the validity of the proceedings 

resulting in the issuance and delivery of Series 2018 Bonds, or wherein an unfavorable decision, 

ruling, or finding would adversely affect the transactions contemplated by the Bond Purchase 

Agreement which are related to or which would affect the Issuer or the Series 2018 Bonds or 

which in any way would adversely affect the validity or enforceability of the Series 2018 Bonds, 

the Bond Resolution, the Issuer Documents, or any other agreement or instrument to which the 

Issuer is a party and which is used or contemplated for use in connection with the consummation 

of the transactions contemplated by the Bond Purchase Agreement. 

5. To my knowledge, the adoption by the Issuer of the Bond Resolution, the 

issuance and delivery by the Issuer of Series 2018 Bonds, the acknowledgment by the Issuer of 

the Direct Purchase Memorandum, the execution and delivery by the Issuer of the Issuer 

Documents and the other agreements and documents described in the Bond Purchase Agreement, 

and the performance by the Issuer of its obligations under and the consummation of the 

transactions described in the Issuer Documents do not and will not conflict with or constitute, on 

the part of the Issuer, a breach or violation of or default under, any indenture, mortgage, lease, 

note, resolution, contract, security deed, commitment, agreement, or other instrument to which 

the Issuer is a party or by which the Issuer or any of its properties is bound, or under any existing 

constitution, statute, law, or court or administrative rule or regulation, judgment, order, or decree 

to which the Issuer is subject or by which the Issuer or any of its properties is bound. 

6. The Issuer has full power and authority to acknowledge the use and distribution of 

the Direct Purchase Memorandum. The factual information in the Direct Purchase Memorandum 

relating to the Issuer contained under the heading "THE ISSUER" and under the subheading 

"LITIGATION – The Issuer" and that except for the information contained under the heading 

"THE ISSUER," and under the subheading "LITIGATION – The Issuer" are, to my knowledge, 

correct and nothing has come to my attention which would lead me to believe that such sections 

of the Direct Purchase Memorandum contain an untrue statement of a material fact necessary to 
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make the statements therein, in light of the circumstances under which they were made, not 

misleading, it being understood that in rendering this opinion, I do not express an opinion with 

respect to the other sections of the Direct Purchase Memorandum or with respect to the financial 

data included therein. 

 

 7. The members of the Board of Directors and officers of the Issuer named in the 

Closing Certificate of the Issuer dated as of the date hereof are the Chairman, Secretary and 

Executive Director of the Issuer, each of such members or officer have been duly appointed in 

accordance with the Issuer's policies and procedures and is qualified to serve in such capacity, 

and each such member or officer executing any Issuer Documents and all other closing 

documents executed and delivered in connection with the delivery of the Series 2018 Bonds have 

been authorized to do so. 

8. The notices given prior to the meetings of the members of the Issuer at which the 

Bond Resolution was enacted comply with the applicable notice requirements of Florida law, and 

said meeting was conducted in accordance with the applicable requirements of Florida law. 

 My opinions contained herein, if any, concerning the validity, binding effect and 

enforceability of the Bond Resolution, the Issuer Documents and any other action, document or 

instrument in which an opinion is herein given concerning its validity, binding effect, and/or 

enforceability, means that (a) such documents, instruments and actions, where appropriate, 

constitute valid and effective contracts under applicable law, (b) such documents, instruments 

and actions are not invalid in their entirety because of a specific statutory prohibition or public 

policy and are not subject in their entirety to a contractual defense, and (c) subject to the last 

sentence of this paragraph, some remedy is available in the event of a material default under such 

documents, instruments and/or actions.  The opinions set forth herein do not mean that (i) any 

particular remedy is available upon a material default, or (ii) every provision of such documents 

or instruments will be upheld or enforced in any or each circumstance by a court.  Furthermore, 

the validity, binding effect and enforceability of such documents, instruments, and actions may 

be limited or otherwise affected by (A) bankruptcy, insolvency, reorganization, moratorium, 

fraudulent conveyance or other similar statutes, rules, regulations or other law affecting the 

enforcement of creditors' rights and remedies generally, (B) the unavailability of, or limitation on 

the availability of, a particular right or remedy (whether proceeding in equity or at law) because 

of an equitable principle or a requirement as to commercial reasonableness, conscionability or 

good faith, and (C) the valid exercise of sovereign police powers of the State of Florida, and the 

constitutional powers of the United States of America. 

 In rendering this opinion, I have relied upon the certified proceedings and other 

certifications of public officials and other persons furnished to us without undertaking to verify 

the same by independent investigation.  I have not reviewed the financial condition of the Issuer 

or the adequacy of the security provided to owners of the Series 2018 Bonds, and I express no 

opinion relating thereto. 

 This opinion is furnished to you by this firm as counsel for the Issuer (and not as counsel 

for any other person or entity), is solely for your benefit and is rendered solely in connection 

with the transaction to which this opinion relates.  This opinion may be relied upon only in 
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connection with this transaction and may not be relied upon by any other persons without my 

prior written consent. 

 I am admitted to practice law only in the State of Florida.  Nothing herein shall be 

construed to be an opinion as to (a) the applicability or the effect of laws of any jurisdiction other 

than the State of Florida; (b) the tax treatment and tax exemptions, if any, of the Series 2018 

Bonds and the transactions contemplated by the Bond Resolution and Issuer Documents, and the 

compliance of or by the Series 2018 Bonds, Issuer, and any other person, entity or aspect of the 

transaction contemplated by the Bond Resolution with any laws or requirements of any 

jurisdiction relating to the tax treatment and tax exemption of and/or for the Series 2018 Bonds 

and said transactions; (c) the requirements of federal or state securities matters, including federal 

or state registration or blue sky laws, except as set forth in opinion/paragraph number 6; (d) any 

financial and statistical data; (e) the perfecting or priority of any liens or security interests; and 

(f) the state of title of any property or collateral.  The opinions set forth herein are limited to the 

matters expressly stated herein, and no opinion is implied or may be inferred beyond the matters 

expressly stated herein or omitted herefrom.  The opinions expressed herein are current as of the 

date hereof, and I assume no obligation and disclaim any undertaking to advise on any 

subsequent changes which may be brought to my attention or to update or supplement any such 

opinions to reflect any facts or circumstances that may hereafter come to my attention or any 

changes in law that may hereafter occur. 

 No attorney-client relationship has existed or exists between my firm and any party other 

than the Issuer in connection with the Series 2018 Bonds or by virtue of this letter. 

 

Sincerely, 

MICHAEL J. STEBBINS, P.L. 

 

Michael J. Stebbins 

For the Firm 

 

 

 



 

E-1 
CO\5720278.2 

Exhibit E 

Form of Underwriter's Disclosure Statement 

UNDERWRITER'S DISCLOSURE STATEMENT 

 

January [12], 2018 

Capital Trust Agency 

Gulf Breeze, Florida 

Pineapple Cove Classical Academy at West Melbourne, Inc. 

Palm Bay, Florida 

Re: $[XXX] Capital Trust Agency Educational Facilities Revenue Bonds (Pineapple 

Cove Classical Academy at West Melbourne, Inc. Project), Series 2018A (the 

"Series 2018A Bonds") and $[YYY] Capital Trust Agency Taxable Educational 

Facilities Revenue Bonds (Pineapple Cove Classical Academy at West 

Melbourne, Inc. Project), Series 2018B (the "Series 2018B Bonds," and together 

with the Series 2018A Bonds, the "Series 2018 Bonds") 

Ladies and Gentlemen: 

Pursuant to Chapter 218.385, Florida Statutes, and in reference to the issuance of Bonds 

as set forth above, BB&T Capital Markets, a division of BB&T Securities, LLC (the 

"Underwriter"), makes the following disclosures to Capital Trust Agency (the "Issuer") and 

Pineapple Cove Classical Academy at West Melbourne, Inc. f/k/a Pineapple Cove Classical 

Academy - North Campus, Inc., a Florida corporation not for profit (the "Borrower").  All 

capitalized terms not otherwise defined herein shall have the respective meanings specified in the 

Bond Purchase Agreement dated the date hereof among the Underwriter, the Issuer and the 

Borrower (the "Bond Purchase Agreement").  The Underwriter is acting as underwriter in 

connection with the offering or sale of the Bonds.  The underwriting fees to be paid to the 

Underwriter in the Bond Purchase Agreement are equal to _____% of the total face amount of 

the Bonds. 

(a) The expenses estimated to be incurred by the Underwriter in connection with the 

issuance of the Bonds are itemized on Schedule A hereto. 

(b) Names, addresses and estimated amounts of compensation of any person who is 

not regularly employed by, or not a partner or officer of, the Underwriter and who enters into an 

understanding with either the Issuer or the Underwriter, or both, for any paid or promised 

compensation or valuable consideration directly, expressly or impliedly, to act solely as an 

intermediary between the Issuer and the Underwriter for the purpose of influencing any 

transaction in the purchase of the Bonds: 

[None] 



 

E-2 
CO\5720278.2 

(c) The amount of underwriting spread expected to be realized is $__________ per 

$1,000 of Series 2018A Bonds and consists of the following components including the 

management fee indicated: 

 

  Per $1,000 

   

Management Fee   

Average Takedown   

Expenses   

Total   

 

The amount of underwriting spread expected to be realized is $__________ per $1,000 of 

Series 2018B Bonds and consists of the following components including the management fee 

indicated: 

  Per $1,000 

   

Management Fee   

Average Takedown   

Expenses   

Total   

 

(d) No fee, bonus or other compensation is estimated to be paid by the Underwriter in 

connection with the issuance of the Bonds, to any persons not regularly employed or retained by 

the Underwriter (including any "finder" as defined in Section 218.386(1)(a), Florida Statutes, as 

amended), except as specifically enumerated as expenses to be incurred and paid by the 

Underwriter, as set forth in Schedule A attached hereto. 

(e) The name and address of the Underwriter connected with the Bond is: 

BB&T Capital Markets 

Grant Building, 310 Grant Street, Suite 1600 

Pittsburgh, Pennsylvania 15219 

Attention:  Greg McKenna, Managing Director 

(f) Truth in Bonding Statement.  The Bonds are being issued for the purpose of 

financing or refinancing, including through reimbursement, (i) acquisition of approximately 17 

acres of land and the acquisition, construction, improvement, installation and equipping thereon 

of an approximately 50,000 square foot charter school facility to accommodate approximately 

800 students at full occupancy, including related facilities, fixtures, furnishings and equipment 

(the "Facilities"), to be known as Pineapple Cove Classical Academy at West Melbourne (the 

"School"), located in the Sawgrass Lakes master planned community north of Norfolk Parkway 

and west of Shallow Creek Boulevard, in West Melbourne, Brevard County, Florida, which 

charter school facility will be owned by the Borrower and operated by The Classical Education 

Management LLC, a Florida limited liability Company, as a K-8 charter school (collectively, the 

"Project"); (ii) funding capitalized interest on the Bonds, and (iii) payment of certain costs of 
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issuing the Bonds.  This debt or obligation is expected to be repaid over a period of __________ 

years.  Total interest paid over the life of the debt or obligation, assuming an interest rate (total 

interest cost) of _____% per annum, will be approximately $__________. 

The source of repayment and security for this proposal to issue the Bonds is exclusively 

limited to certain revenues derived from the Borrower pursuant to the Loan Agreement.  Because 

(a) such revenues may not be used by the Issuer for any purpose other than the purposes set forth 

in the Indenture, (b) the Issuer has no taxing power and the taxing power of the Issuer and the 

State of Florida is not pledged or involved in the Bonds, (c) the Bonds and the interest thereon do 

not constitute a debt of the Issuer within the meaning of any constitutional or statutory provision, 

and (d) the faith and credit of the Issuer are not pledged to the payment of the principal of or the 

interest on the Bonds, authorizing this debt or obligation will not result in any moneys not being 

available to the Issuer to finance other transactions each year for the 29.556 year term of the 

Bonds.  We understand that the Issuer does not require any further disclosure from the 

Underwriter pursuant to Section 218.385, Florida Statutes. 
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BB&T CAPITAL MARKETS, A DIVISION OF 

BB&T SECURITIES, LLC 

 

 

 

By:    

Greg McKenna, Managing Director 
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SCHEDULE A 

 

SCHEDULE OF EXPENSES 

 

Expense Amount 

  

I-Deal Book Running  

Fed Funds  

DTC  

CUSIP  

Travel and Closing  

TOTAL  

 


